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TO: Mayor and Members of the Troy City Council
FROM: Lori Grigg Bluhm, City Attorney
Susan M. Lancaster, Assistant City Attorney

Y()
DATE: February 6, 2006
SUBJECT: Troy v. Premium Construction, L.L.C. (Section 36 Park)

Enclosed please find a copy of the Order and Opinion Following Bench Trial from Oakland
County Circuit Court Judge Mark Goldsmith in the matter of Troy v. Premium Construction, L.L.C.
(John Pavone and Mukesh Mangala). In June 2001, City Council authorized the condemnation of
this 15.28 acre parcel of property for a park in Section 36 (Maple and John R. Road). Based on
the value given by our independent appraiser (Mary Jane Anderson), we have already paid
$1,783,000 as just compensation for the property. However, the Court has determined that the
property has a fair market value of $3,920,000. This is less than the appraisal of Premium’s
assessor David Burgoyne, who opined that the property was actually worth an amount in excess of
$4,500,000.

The City’s appraisal and Premium’s appraisal were primarily distinguished by the calculation
of the amount of developable land. The City argued that a substantial portion of the property was
wetlands, and therefore not developable. Premium argued that all of the property was appropriate
for multiple-family residential. In his 25- page opinion, Judge Goldsmith details how he disagrees
with the City’s position, and how he reached his calculation of the value of the property. Primarily, in
1991, the MDEQ (Michigan Department of Environmental Quality) issued a permit for the American
House to be developed on land directly adjacent to the property, which contained the same
wetlands as the Premium piece. Since the MDEQ allowed development in 1991, there was a
reasonable possibility that the MDEQ would also permit any development on the adjacent Premium
property. The MDEQ Supervisor (Mary Vanderlaan) did not directly contradict this possibility in her
trial testimony.

Judge Goldsmith concluded that the front % of the parcel would have reasonably been
rezoned to R-1T (medium density). The rear ¥ would likely have been rezoned to high density,
based on the surrounding uses of property (which was supported by the Planning Director in a
memo in February 2000). Based on this probable re-zoning, the parcel could accommodate 112
residential units. Both the City’s appraiser and the Premium appraiser concluded that each unit price
would be approximately $35,000 per unit, which was multiplied by 112 units to reach $3,920,000.

The City must decide whether to appeal this decision to the Michigan Court of Appeals,
which should be filed on or before February 24, 2006. As such, we request a closed session to
discuss the strengths and weaknesses of each of Council’s options on this case. Council can
resolve to convene a closed session to discuss this item at a convenient time during the meeting (in
the Council Boardroom). Council could then reconvene after the closed session to provide formal
direction, and finish any remaining agenda items. The call of the closed session would be as
follows:

RESOLVED, that the Troy City Council shall meet in a closed session, as permitted by MCL
15.268 (e) (Troy v. Premium Construction) and MCL 15.268 (h) (MCL 15.243).

As always, if you have any questions concerning the above, please let us know.
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF QAKLAND

CITY OF TROY,

Plaintiff,
Case No: 2001-035191-CC

V.
Hon. Mark A. Goldsmith

PREMIUM CONSTRUCTION, LLC, a
Michigan [imited Liability Company,

Defendant.
/

OPINION AND QORDER
FOLLOWING BENCH TRIAL

This matter is before the Caurt on a bench trial that took place over several months
in 2005. The Court has considered the testimony, the exhibits admitted, and the post-trial

submissions of the parties. Based on the foregoing, the Court issues this Opinion and

i Qrder as its findings of fact and conclusions of law pursuant to MCR 2,517,

L. Background Facts

In April 1998, Defendant Premium Construction, L.LC, entered into a purchase
agreement to buy a mostly vacant 15.28 acre parcel of property near the intersection of
Maple and John R Roads ("the property”), within the city limits of Plaintiff City of Troy, for
a price of $450,0QO. itis a narrow (approximately 243 feet wide) strip of land that is divided

in half by the Barnard drain.’ The property consists of four subunits, Parcels A through D,

T There was confusion in the documentary evidence hetween the Barnard drain and the Spencer drain. At
triad, it was clarified that the existing drain bisecting the property is the Barnard drain, and the Spencer drain
was the former drain, now a defunet channel, along the wetland in the southem partion of the property. Unless |
otherwise indicated, all references in this Qpinion and Order to “the drain” are to the Barnard Drain.
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each of which comprises approximately one-quarter of the total acreage.? Parcel A adjoing

| Maple Road, the northern boundary of the property; Parcel B is immediately south of

Parcel A and immediately north of the Barnard drain; Parcel C is immediately south of the
drain; and Parcel D is south of Parcel C.

On July 13, 1989, Plaintiff amended its future land use map (also known as the
raster land use plan) to designate the Maple Road frontage as medium density residential
development (five to ten units per acre), The central portion of the property is designated
on the map as low density residential (1.6 to 4.2 units per acre), and the southem portion
of the property is designated high density residential (up to 12 units per acre).® At the time
Defendant closed .on fts purchase of the property in Novaember 1999, Parcels A, B, and ¢
were zoned R-1E (single family detached residential) and Parcel D) was zoned RM-1
(muitiple family residential).

Early in 2000, Defendant submitted 2 request to Plaintiff's city planner asking that
Parcel A be rezoned to R-1T (one family attached residential) and Parcel C be rezoned to
RM-1. At a February 8, 2000 meeting of Plaintiffs planning commission, Plaintiff's city
planner Mark Miller recommended approval of the rezoning. Aﬁer-sej/era! homeowners
expressed fervent opposition to rezoning, the commission voted to recommend to Plaintiffs
city council that Defendant’s rezoning request be denied and that the counclil consider

acquiring the property for a city park. At an April 17, 2000 meeting, the council denied

2 According to Defendant’s calculations, Parcel A has approximately 3.08 acres, Parcel B has approximately
4.27 aeres, Parcel C has approximately 4.22 acres, and Parcel D hag approximately 3.71 acreg.

* The future land use map provides a general plan of permissible uses for regions of the gity, The map does
not necessarily follow property lines or easily defined borders,

2
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Defendant’s request to rezone Parcels A and C and also directed Plaintiffs city manager
to investigate acquisition of the property for a city park.

Plaintiff subsequently proceeded with its plan to acquire the property for park use.
In anticipation of Plaintiffs efforts, Defendant retained Brooks Williamson to perform a
wetland inspection and defineation of the property. On May 1, 2000, Williamson conducted
his inspection of the property and prepared a report. Williamson found three wetland areas
on the property: (i) an isolatgd wet meadow north of the drain; (i) a narrow strip adjacent
to the drain; and (iii) a large forested area south of the drain. Plaintiff hired Eugene
Jaworski to perform a wetland inspection in June 2000. Jaworski's report found a relatively
small (approximately 0.28 acre) wetland adjacent to the drain and a larger (approximately
4.6 acre) wetfland south of the drain. Excluding the wetland areas, Jaworski estimated that
less than 10 acres of the property would be available for development as non-wetland,

At a June 2001 meeting, Plaintiffs council autharized Piaintiff fo offer Defendant
$1,030,000.00 for the property. The council also authorized Plaintiff's city atiorney to
institute condemnation proceedings. On October 4, 2001, Plaintifi filed this complaint for
condemnation of the property for park purposes. An order was entered on November 7,
2001, directing Plaintiff to pay Defendant estimated compensation in the amount
authorized by Plaintiff's council, minus any unpaid taxes or assessments.

. Analysis aﬁd Determination of Defendant's Compensation

The case was fried on the sole question of how much additional compensation
Defendant is entitled to receive as a result of Plaintiff's acquisition of the property. An
owner of private property is entitied fo just compensation when the government takes the

3
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owner's property for public use. US Const, Am V; Const 1983, art 6, § 2. Just
compensation must put the original owner in the same position he would have been in had

the taking not occurred. Slate Highway Commissioner v Eilender, 362 Mich 697, 599; 108

NW2d 755 (1861). “It should neither enrich the individual at the expense of the public nor
the public at the expense of the individual.” Id.
Defendant's compensation should be based on the market value of the preperty as

of the date of the taking, which the parties agree is October 4, 2001, Eilender, supra at

699; M Civ J! 90.06. The term “market value’ has heen variously defined, including the

following definition that is particularly applicable here:

The market value of land or real estate is the highest price
estimated in terms of money that the land will bring if exposed
for sale in the open market with a reasonable time allowed to
find & purchaser buying with knowledge of all of the uses and
purposes fo which it is adapted and for which it is capable of
being used . . . [Consumers Power Co v Allegan State Bank,
20 Mich App 720, 744-745; 174 NW2d 578 (1970), quoting 55
CJS Market p 798]

There are no formulas or rules for determining vaiue, and the determination should be

based on the relevant facts presented at trial, Eilender, supra at 699. The award should

be based on the “highest and best use” of the land, and the Court should consider every

J legitimate use. St Clair Shores v Conley, 350 Mich 458, 462; 86 NW2d 271 (1957).

|

The parties do not dispute that the ‘highest and best use” of the land, generally,
| would be residential development. What is at issue is the maximum density of residential
development that was possible at the time of the taking. This determination hinges on two

disputed issues: (i) whether a wetland on the property would be subject to regulation and
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would preciude development of the wetland portion of the property; and (ii) given the

Zoning and conditions present at the property at the time of the taking, what was the total !

number of residential units that could be bujit on the property? The arguments and
relevant evidence pertaining to these wo issues are presented below,

A. Wetlands

Plaintiff claims that the value of the property s limited by the presence of a large
wetland that would be subje_ct 1o state reguiation and would have precluded development
of much of the southern poriion of the property. Defendant admits to the existence of the
wetlland, but contests Plaintiff's assertion that wetland would be subject to regulation or
would prevent development,

As an initia] matter, Plaintiff asks this Court to reject Defendant’s claim that the
wetland is unregulated because Defendant did not timely inform Plaintiff of its intention to
pursue this claim. Plaintiff asserts that its good faith offer was based on the assumption
that approximately five acres of the property were regulated wetland, and this assumption
was based on the 2000 assessments of both Plaintiffs and Defendant's wetiand
consultants. Plaintiff claims that Defendant was obligated to notify Plaintiff in writing of its
intention to contend that the wetlands were not regulated, and that Defendant's failure to
timely provide the notice precludes Defendant from now advancing this theory.

MCL 213.55(3) requires the owner to give written nofice of the compensable

Rroperty or damages for which he intends to seek compensation within ninety days after

the governmental Agency makes a good faith offer or sixty days after the agency files a J

complaint;
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If an owner believes that the good faith written offer made
under subsection (1) did not include or fully include 1 or more
items of compensable property or damage for which the owner

- intends to claim a right to just compensation, the owner shall,
for each item, file a written claim with the agency. The owner's
written claim shall provide sufficient information and detail to
enable the agency o evaluate the validity of the claim and to
determine its value. The owner shall file all such claims within
90 days after the good faith written offer is made pursuant to
section 5(1) or 80 days after the complaint is filed, whichever
is tater. [MCL 213.55(3)

Plaintiff cites City of Novi v Woodson, 251 Mich App 614; 851 NW2d 448 (2002) in

support of its claim that Defendant should have notified it of Defendant's intention to
dispute the regulation of the wetlands. In Woadsaon, the plaintiff sought to acquire the
defendanis’ property for expansion of a road and submitted a good faith offer on May 19,

19497, which the defendants rejected. The plaintiff filed its complaint on July 30, 1997. On

| August 25, 1997, the defendants’ attorney wrote the plaintiff stating that the defendants

wolild be seeking business interruption or going concern damages. The plaintiff sought
t0 bar the defendants from seeking anything other than fair market value for the property,
based on the argument that the August 1997 lefter did not qualify as a written notice of the
defendants’ damages claims under MCL 213.55(3) and the limitation_‘period for filing that
claim had expired. The trial court rejected the plaintiffs argument, but the Court of Appeals
reversed, agreeing that the letter did not constitute a written notice of a claim under the
statute because it did not provide the plaintiff with sufficient information to evaluate the
claim. [d at 624. The Court further found that claims not timely filed under the statute are

barred. Id at 626.




FEB-03-2006 FRI 02:44 PM FAY NO. . 08

The Court rejects Plaintiff's claim that MCL 213.55(3) ar fhe Wooadson opinion bars
Defendant from asserting that the wetlands on the prapert& aﬁa not regulated. The statute
only requires the owner to notify the agency where the good faith offer does not‘ include
compensable property or damages. The obvious intent is to alert the agency to the
existence of special damages that it may have not considered in its good faith offer, such
as the business interruption claim in Woodson. Plaintiffs offer in this case did include
compensation for the value of the property. The dispute over the existence of regulated
wetlands is not a separate compensable propeity or type of damages about which
| Defendant would have to notify Plaintiff in writing, Rather, it is a factor in the parties’
dispute over the fair market vaiue ﬁf the property. The Court concludes that Defendant's
assertion that the wetlands are not subject to reguiation is not barred by the Iimitations
period of MCL 213.55(3).

Having determined that Defendant is entitled to dispute the regulatory status of the

property’s wetland, the Court must next determine the effect of the presence of the wetland

on the market vaiue of the property at the time of the taking. There is no authority that

|| provides specific guidance on how the Court should determine the impgct of a wetland and
the possible regulation of that wetland on the value of property subject to a taking,
Defendant urges this Court to apply the same standard that is applied where a property
owner asserts that the value of the property could be higher if the zoning were changed. |
The test for a zoning consideration in determining property value is whether there was a

reasonable possibility that the zoning classification would have been changed. Eilender,

supra at 698, This rezoning possibility impacts the value of the property to the extent that

7
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it “would have affected the price which a willing buyer would have offered for the property
just prior to the taking.” Id. In other words, “the possibility of rezoning must be reat enough
to have caused a prudent prospective buyer to pay more for the praperty than he or she

would otherwise pay.” M Civ JI 90.10.

Plaintiff argues that the Court should riot ardapt the “reasonable possibility” standard
because there is no authority supporting Defendant's position. Plaintiff urges this Court, f
to decide as a matter of law and fact, that the wetland would be subject to regulation,
arguing that the existence of a wetland that is. or could be, subject to regulation is a per
se detriment to the value of the property. In essence, the parties agree that the regulatory

status of this wetiand should be considerad — they simply disagree on how this Court

i should take this infarmation into account.
In deciding the correct standard for evaluating the wetland evidence, the Court is
guided by the definition of market value cited earlier: “the highest price estimaied in terms

of money that the land will bring if exposed for sale in the open market with a reasonable

time allowed to find a purchaser buying with knowledge of all of the uses and purposes to

which it is adapted and for which it is tapable of being used.” Consumer Power Co, supra

J
| at 744.745 (emphasis added). Given the presumption that the value is determined based

on a buyer who knows ail of the possible purposes for the land, the Court finds that the
standard for evaluating possibie changes in zoning provides an appropriate framework for
how this disputed issue should be resolved. The impact of potential wetland regulation is

not different, in principle, than regulation by zoning. The Court thus concludes that what

is to be determined is whether there was a reasonable possibility that the wetland was not

8
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subject to regulation in October 2001 such that a prospective buyer would be willing to pay

more for the property.

This standard first requires that the Court determine the possibility of a
determination that the property’s wetland was subject to regulation. The Michigan
Department of Environmental Quality (MDEQ) is the state agency charged with identifying
and regulating protected wetlands. Not all wetland is subject to regulation. MCL

324.30301 provides the criteria for a wetland to fall within the agency's purview:

-~

As used in this part . . .

(P "Wetland” means land characterized by the presence of
water at a frequency and duration sufficient to support, and
that under normal circumstances does support, wetland
vegetation or aqguatic life, and is commonly referred to as a
bag, swamp, or marsh and which is any of the following:

(i) Contiguous to the Great Lakes or Lake St Clair, an
inland lake or pond, or a river or stream.

(i) Not contiguous to the Great Lakes, an inland iake or
pand, or a river or stream; and more than 5 acres in size;
except this subparagraph shall not be of effect, except for the
purpose of inventorying, in counties of less than 100,000
population until the department certifies to the commission it
has substantially completed its inventory of wetlands in that
county. : o

(iif) Not contiguious fo the Great Lakes, an inland lake or
pond, or & river or stream: and 5 acres or less in size if the
depariment determines that protection of the area is essential
to the preservation of the natural resources of the state from
pollution, impairment, or destruction and the department has
s notified the owner: except this subparagraph may be
utilized regardless of wetiand size in a county in which
subparagraph (i) is of no effect: except for the purpose of
inventorying, at the time. [MCL 324.30301(p)]
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MDEQ administrative rules provide a definition of the key term “contiguous™

(b} "Contiguous" means any of the following:

(i) A permanent surface water connection or other direct
physical contact with an inland lake or pond, a river or stream,
one of the Great Lakes, or Lake St, Clair.

(i) A seasonal or intermittent direct surface water
connection 10 an inland lake or pond, a river or stream, one of
the Great Lakes, or Lake St. Clair.

(i) A wetland is partially or entirely located within 500
feet of the ordinary high watermark of an infand Jake or pond
of & river or stream or is within 1,000 feet of the ordinary high
watermark of one of the Great Lakes or Lake St. Ciair, unless
it is determined by the department, pursuant to R. 281.924(4),
that there is no surface water or groundwater connection to
these waters.

(v} Two or more areas of wetland separated only by

barriers, such as dikes, roads, berms, ar other similar features,
but with any of the wetland areas contigucus under the criteria
described in paragraph (i), (i), or (iii) of this subdivision.
The cannecting waters of the Great Lakes, including the St.
Marys, St. Clair, and Detroit rivers, shall be considered part of
the Great Lakes for purposes of this definition. [1988 MR 8,
R281.921(1)(b)]

If & wetland is subject to MDEQ regulation, the property owner cannot engage in

certain aclivities that would alter the wetland withot first obtaining a permit from the

MDEQ:

Except as otherwise provided in this part or by a permit issued
by the department under sections 30306 to 30314 and
pursuant to part 13, a person shall not do any of the following:
(a) Deposit or permit the placing of fill material in a wetland.
(b) Dredge, remove, or permit the removal of soil or minerals
fram a wetland.

(c) Construct, operate, or maintain any use or developrment in
a wetland.

(d) Drain surface water from a wetland. [MCL 324.30304]
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Thus, if the wetland on the property is subject to MDEQ regulations, the ahility to develop
the wetland portion of the property would be strictly fimited by the agency’s permit process,
if not entirely proscribed.

Plaintiff's theory of regulation was two-fold: () the MDEQ had, at one time,
determined the status of the property’s wetland and found that it was subject to regulation;
and (if) the conditions of the property demonstrate that had the MDEQ assessed it in
Oclober 2001, the agency would have once again determined that it was regulated. The
first part of that theory was premised on a July 14, 1989 letter in which the agency (fiik/a
Michigan Department of Natural Resourges or MDNR) determined that the wetiand waé
protected. Mary Vanderlaan, District Supervisor of the Geological and Land Management
Division of the MDEQ, testified that she located the ietter at the request of Plaintiffs
wetland expert Jaworski. Vanderlaan could not explain the basis for the 1989
determination because she was not with the agency at that time, but she testified that she:
was unable to locate any subsequent determinations rescinding the 1989 finding.

The second part of Plaintiffs theory was based on the third definition of “contiguous”
in the MDEQY's rule R281.921 providing that a wetland is subject to reg;_.ifation if it is located
within 500 feet of and has é surface or groundwater connection to a “stream.” In their initial
May and June 2000 opinions, the parties’ experts both concluded that the wetland's

proximity to the Barnard drain would bring it within the MDEQ’s jurisdiction. Jaworski

testified that when he and Defendant's expert, Williamson, performed their assessments |

in May and June 2000, they both concluded, independently, that the wetland was regulated

| because it was within 500 feet of the Barnard drain, which they both agreed would qualify |

11
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as a stream.” Neither expert engaged in any assessment of the hecessary surface or
groundwater connection between the wetland and the drain in making their determination..

Williamson later questioned this determination in a May 2003 letter in which he
Opined that the wetland was not regulated. Williamson écknowledged that he initially found
that the wetland fit the criteria for being regulated based solely on its proximity to the
Barnard drain. But Williamson revised his opinion after conducting a review of MDEQ files
regarding a development on an adjacent parcel, known as American House. Based on his
review of the documents and his invelvement in a floadplain permitting process for
American MHouse, wheréin the MDEQ acknowledged that the wetand on that property was
not regulated, he reconsidered his earlier posilion that the wetland would have been
regulated in October 2001,

Ms. Vanderlaan confirmed that the MDEQ determined that a wetland on the |
adjoining American House property ~ originally part of the same wetiand on the
condemned property — was not subject to regulation. The evidence demonstrated that, in
1801, the MDEQ initially exercised Jurisdiction aver a wetland on the American House
property. But Defendant produced evidence and elicited testimony frgm Ms. Vandertaan
that soon after this determination, the agency reconsidered its position and ultimately
concluded that the American House wetland was not cennected to the Barnard Drain and

was not regulated. Plaintiff questioned the veracity of this determination because no

* Jaworski also testified that he had assessed the wetland on the property for a prior owner, the Uhelskis, in
1897 and had simitarly concluded that it was a regulated wetland. But Ms. Vanderlaan acknowledged that
the MDEQ promulgated new guidelines for determining regulatory status in 2001, prior to the taking. For this
reason, the Court will not consider Jaworski's 1647 determination.

12
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official letter or other notice had been sent to the owner of the adjoining property overruling
the earlier determination. But Defendant introtluced an attachment to the 1997 floodplain

permit issued on the American House property indicating that the property contained

unregulated wetlands. Ms. Vanderlaan also testified that the standard practices of the

agency in 1991 did not require MDEQ to utilize a letter or other written statement when it

made & determination of regulatory status,

Defendant also retained a hydrogeclogical expert, John Lamb of McDowell &

Associates, who placed monitaring wells between the wetland and the Barnard drain in

April 2004, Mr. Lamb concluded, based on data from the wells, that groundwater did not

| flow from the wetland to the drain. To the contrary, groundwater flowed away from the

|

| Defendant claims that this groundwater testing damunstrated that the wetland cannot be

drain. Lamb further concluded that the water in the wetland was perched or trapped.

|

considered contiguous with the Barnarg drain.

|
’I Although Plaintiff did not concede the lack of a groundwater connection between the
|

wetland and the Barnard drain, it refocused its contiguity theory on a connection between
! the wetland and the Spencer drain. Although the Spencer drain no lcnger drained water
i

) through the property, Plaintiff posited that surface water from the wetland flowed into a

| culvert on the eastemn edge of the property and eventually connected to a still active
portion of the Spe_ﬁcer drain on adjoining property. After receiving Williamson's May 2003
letter, Plaintiff asked its expert Jaworski to perform an additional assessment of the

praperty’s wetland. Jaworski went to the property on July 10, 2004, with Jennifer Lawson,

an environmental specialist employed by Plaintiff. During that second assessment,

13
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Jaworski and Lawson discovered a storm sewer culvert on the eastern edge of the property
near an adjeining subdivision along Milverton Road. Jawarski speculated that this culvert
couid be a connection between the wetland and a drairi further east of the property. After
further investigation, Lawson concluded that this culvert connected to an open ditch east
of Milverton Road that eventually connected to the Spencer drain, which used to flow
through the southern portion of the property before the construction of the Barnard drain.

Lawson testified that the Spencer drain connected fo the Henry/Graham drain, which

connected to the Red Run drain, whichi is a tributary of the Clinton River.

Plaintiff contacted Testing Engineers and Consultants, Inc. (TEC) in Jduly 2004 to
perform a dye test to confirm whether this surface water connection existed. Buring the
test, employees of Plaintiffs department of public works ran a hose from a hydrant on
Mitverton to the wetiénd on the property to flood it.° Duncan Mein, an engineer from TEC,
put a fluorescent green dye in the floadad wetiand and observed the dyed water flow into
the culvert and then into the apen ditch east of Milverton Read. Based on this test, TEC

concluded that a surface water cornection existed between the property’s wetiand and the

Henry/GGraham drain. But Mein admitied that he could not confirm where the water flowed

after it entered the ditch.

Defendant disputed Plaintiffs existing regulation theory by claiming that subsequent

events on an adjoining parce! effectively rescinded the MDEQ’s 1989 determination. As

® Plaintiff claimed that the water was added to simulate a fiow, which did not exist at the time of the testing
due to unseasonably dry conditians,

14
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noted above, Defendant’s expert Wiiliamsoﬁ uitimately concluded that the wetland was
unregulated based on his review of MDEQ files pertaining to an adjoining parcel.
Deféndant also disputed Plaintiffs theory of a connection between this wetland and
anything that would qualify as a stream. Defendant reliés on its groundwater well data as
proof that ho groundwater connection existed between the wetland and the Barnard drain.’®
Ms. Vanderlaan confirmed that under the standards for determining a groundwater
connection in 2001, placement of such wells would provide evidence for the determination.
Defendant also contended that Plaintiff's theory of a surface water connection to the
Spencer drain was too tenuous to demonstrate the necessary contiguity to a stream.
Williamson testified that he does not believe there is & surface water connection between

the wetiand and the Spencer Drain because the culvert is cutside the wetland. He opined

that the approximate iwo miles of piping, ditch, and drain that Plaintiff was relying on for

its contiguity argument — i.e., the culvert to the open ditch to the Spencer Drain o the

Henry/Graham Drain — was too distant to establish the necessary connection.” Ms
Vanderlaan described Plaintiffs series of connecting culvert, ditch, and drain as
“convoiuted” and admitted that, in her experience, she had never seen the MDEQ find a

surface water connection in sirmilar circumstances.

ltis undisputed that there is no surface water cannection between the wetland and the Barnard drain,

7 Williamson testiied that he reviewed two administrative law judge apinions regarding wetland determination
that found na connection under similar circumstances involving piping and ditches. The Court likewlise
reviewed these decisions, which were attached to Defendant's brief. Although the opinions are factually
simiiar, the Court declines to base its decision on those opinions because both of them were issued before
the MDEQ's current definition of ‘contigucus” in R281.821 was promulgaisd,

15
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The Court rejects Plaintifrs claim that the wetland on the property is already subject
to regulation. While there is evidence that the MDEQ made such a determination in 1989,

Ms. Vanderlaan could not say with any degree of certainty that a similar determination

wouid have been made in QOctober 2001. infact, she refused to express an opinion on the
f property’s 'current wetland status without the benefit of a current assessment. The
| continued viability of the 108g decision is also undermined by the fact that the 1989 letier
does not provide a de!ineatign of where the regulated wetiand was located on the property
and does not specifically state why it found that the wetland was regulated. As Ms.
Vanderlaan's testimony demonstrates, the agency’s criteria for making determinations has

|
| been altered frequently in the past. For instance, though the statute doeg not define

| contiguous, the agency’s rules incorporate wetlands within 500 fest of a stream, but
provide an exception where there is no @ surface or groundwater comnection to the stream,
Ms. Vanderlaan admitted that there was no bright line rule for determining this connection,
and that decisions were made based on oral or written internal guidelines, the evidence
presented to the agency, and discussions among MDEQ staff,
The Court finds that there is a reasonable possibifity that the MDEQ would have
determined in October 2001 that the wetand was not subject to regulation, Although the

wetland is within 500 feet of the Barnard drain, there is no evidence of g surface or

groundwater connection between the wetland and the drain. Under the MDEQ's rules,

f

![ proximity to a stream is insufficient to bring the wetland within the agency's jurisdiction,
|

J The Cour also agrees with Ms. Vanderlaan that Plaintiff's theory of a surface water
Connection between the drain and the Henry/Graham drain is convoluted and finds it
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unlikely that the MDEQ would agree with Plaintiffs connection theory. The MDEQ’s finding
of &n unregulated wetland on an adjoining property - regarding a wetland that at one time
was connected to the wetland at issue here — further supports the likelihood that the MDEQ
would similarly find this wetland to be utregulated. Based on these factors, the Court finds
that the possibifity of an MDEQ finding of an unregulated wetland was sufficiently likely that
a prospective buyer in October 2001 would have valued the property based on the _r
assumption that the wetland portion of the property was open for development.

B. Development Density

Having addressed the wetlands issue, the Court now tums to the matter of placing
a specific value on the property. Although the parties' appraisers reached two very
tlifferent conciusions regarding the propeny’s fair market vaiue, the parties stipulated that

the base value per residential unit in any development on the property would be $35,000.8

The gap between the two appraisals is thus based on a difference in opinion as to how

| many units couid be developed on the property.

As an initial matter, Defendant argues that there is a reasonabie possibility that, but |
for Plaintiff's decision to take the property for public use, its request\.for rezohing would
have been granted. Plaintiff responds that Defendant is precluded from arguing this point

because the request for rezoning was denied before Plaintiff condemned the property. As

8 Although both parties presented evidence in an apparent attempt to undermine this stipulation, the parties’
appraisers independently reached the same defermination - that the best price per unit is, more or less, |
$35,000. Further, the Court rejects Defendant's attempt to add a premium of $5,000 per unit for so-called
development costs bacause Defendant failed to present sufficient evidence that it incurred these costs ar that
any such costs would have added $5.000 to the per unit value.
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noted above, the test for determining this is whether, absent the condemnation, there is
a reasonable possibility that the zohing would have been changed.

Plaintiff's claim that Defendant's rezoning request was denied before Plaintiff began
the process of acquiring this property is not entirely accurate. Although the request for
rezoning was denled i_n Aptil 2000 and the actual condemnation proceedings did not occur
until October 2001, Plaintiffs council announced its intention to “investigate” faking the |
property at the meeting in which it denied the rezoning request. Thus, Plaintiffs decision

-~

to deny rezoning is suspect and indisputabily linked to its decision that the property should

be used for park land. “Zoning may not be used as a method to depress property values

so that at a future date properly may be acquired for public purposes.” Michaels v Village

of Franklin, 68 Mich App 665, 674: 230 NW2d 273 (1975). Because the rezoning denial
cannot be separated from Plaintiff's initiative to acquire the property, the Court will not
consider the denial in determining whether there was a reasonable possibility, absent the

threat of condemnation, that the rezoning request would have been granted.

What Defendant requested was that Parcel A be rezoned from R-1E (single family
detached residential) to R-1T (one family attached residential) and' that Parcel C be |
rezoned from R-1F to RM-1 {muttiple family residential). ;f‘he evidence demonstrates that
Plaintiff's own city planner recommended that this rezoning request be granted in February

2000. Mr. Miller indicated that requests for rezoning from single family to multi-family is

encouraged and is generally granted, provided it fits within Plaintiffs master use plan.
Further, there is evidence that an adjoining parcel, the American House property, is zoned
RM-2 (high rise residential), which allows & much higher density than any of the parcels
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of this property. Based on this evidence, the Court finds that there is a reasonable
possibility that, but for the condemnation, Plaintiff would have granted Defendant's
rezoning reguest.

Plaintiffs expert appraiser, Mary Jane Anderson, opined that the property’s fair
market value in October 2001 was $1,783,000. In arriving at this decision, Ms. Anderson
applied the market data approach because the property was vacant land and the other
alternative approaches (cost approach, income approach) are not applicabie to property
that has not been developed. Ms. Anderson based her decision on several factors,
including multiple site Inspections, research of comparable residential developments in the |
vicinity, and the physical characteristics of the site. But she also took into consideration
the 2000 wetland assessments of Jaworski and Williamsaon. Anderson aiso relied on the
assessment of city planner Miller regarding the maximum density of the parcels on the
property. In fact, Ron Figland of Plaintiifs planning department, under the directlon and
approval of Miller, prepared a drawing that Anderson incorporated into her appraisal. In
that drawing, Plaintiffs planners estimated that Parcel A would support only 18 units,
Parcel B would support 14 units, and the northerly portion of Parce! C would altow 20 units.

Anderson did nat engage in specific calculations of her own, but adopted Plaintiffs

planners’ conclusion that the property’s maximum density was 52 uniis and that the

| wetland would preclude development of the southern end of Parcel C and all of Parce| D,

As an alternative to the per parcel assessment, Anderson also calculated the value |
of the properly based on its price per acre by considering comparable properties. She
compared this praperty with eight similar properties within Plaintiffs city iimits. In comparing
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|

similar properties, Anderson concluded that the range of price per acre would be $86 000
to $127,000 per acre, resulting in an appraised price of $1,316,500 to $1,943,800.
Anderson acknowledged that this type of propenrty is generally valued based on a price per
residential unit.

Anderson’s appraisal also took into account what was “legaily permissibie” in terms
of the maximum development of the property. Anderson testified that this appraiser term

of art refers to the highest and bast use or most profitable and advantageous use of the

| 1and. In contrast to her ultimate conciusion that the property woutd only support 52

residential units, Anderson acknowledged in her appraisal that, under current zoning
classifications, the property could be legally developed to a maximum density of 91 units.
This is based on a maximum density of 4.2 units per acre for Parcels A, B and C, which are
zoned R-1E and which comprise approximately 11.57 acres, and a maximum density of
12 units per acre for Parcel D, which is zoned RM-1 and contains approximately 3.71
acres.

Anderson also explored the effect of a zoning change for the 3.08 acres of Parcel
A, based on the fact that Plaintiffs land use plan would allow for a higher density than the
current R-1E zoning would allow. According to Anderson, the land use plan would allow
for a maximum density of 6.2 units per acre for Parcel A, although R-1E zoning would only

aflow 4.2 units pef acre. Anderson concluded that a zoning change in Parcels B and ¢

| would not impact their maximum density because she believed that both parcels were |

within a low density section of the master pian and were thus limited to 4.2 units per acre.
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Based on the assumption of Piaintiffs zoning change occurring, Anderson
estimated that the property couid support 87 units for an overall density of 6.35 units per

acre, including the entirety of Parceis C and D, Ultimately, Anderson’s appraisal discounts

these figures based on what she believed was physically possible on the site, given the
assumption that the wetland was regulated, the bisecti'ng drain and its easement, the
current zoning, and various physical characteristics of the property. But Anderson does

not offer a quantifiable explanation for how application of these factors alfowed her to arrive |

at.hér ultimate conclusion of 52 units.

Defendant’s expert appraiser, David Burgoyne, presented a vastly different portrait
of the highest and best use of the property, concluding that the property could support at
least 112 residential units and was worth $4.500,000.° Mr. Burgoyne's appraisal is
premised on the assumptions that the wetlands would not be regulated and that the zoning

could be altered to comport with the maximum densities for the property in Plaintiffs land

use plan.

Burgoyne testified that the best use of this property would be a medium density

condominium development with an average density of 7.3 units per acre, much higher than

that projected by Anderson. In arriving at this conclusion, Burgoyne utilized comparables
simitar to Anderson, and also based his estimates on the current zoning and a zoning

change compatib#é with Plaintiffs land use plan. But Burgoyne also researched Plaintiffs

8 Although Burgoyne agreed that the base value per unit was $36,000, he added $5,000 to his calculation for
“development costs.” This resulted in a figure of $4,480,000 (112 units x $40,000), which he “rounded up”
| t0$4,500,000. As noted above, the Court conciudes that the parties stipuiated to $35,0600 per unit price, and
rejects any attempt by Defendant to inflate this with costs that have no basis in the evidence presented at trial
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zoning history and development trends, which he believes encourage development of |
attached condominiums over single family detached housing.

Based on the current zoning, Burgoyne estimates that the property would support
development of 93 to 122 units. He agrees with Anderson that Parcels A, B, and C, under
their current zoning of R-1E, wouid only allow a maximurm density of 4.2 units per acre. But
his estimate of the number of units available on Parcel D (assuming no regulated wetland)
would range from 12 to 20 units per acre. If the rezoning of Parce! A was approved as
atiginally requested, Burgoy;ae agrees with Anderson that its density would increase to 6.2

units per acre. Bul Burgoyne is much more optimistic about the effect of rezoning on

Parcel C, based on his assumption that Piainiiff's land use plan classifies it as high-density |

residential. He estimates that the density of Parcel C could increase to as much as 20
units per acre. Although Burgoyne speculated that with zoning compatible with fhe lasd

use plan the property could support as many 130 to 192 units, he ultimately projected a

mare conservative range of 93 units (the minimum legally possible with no zaning change) |
to 130 units (the minimum legally possible with a zoning change). Burgoyne then settled ]
on the median figure of 112.

Burgoyne testified that he did not consider price per acre in his appraisal of the
property because, in his experience, deveiopers do not care about the per acre price and
focus exclusively on the per unit price. Anderson caleulated that if Burgoyne's $4,500,000
estimate of the total value of the property is divided by the approximate 15.28 acres, his

price per acre would be approximately $295,000. Anderson testified that she was hot

aware of any comparable residential property in the City of Troy that had sold for $295,000
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per acre. Burgoyne disputed this, pointing fo a condominium development on Big Beaver
Road that he claims sold for $550,000 per acre. According to Burgoyne, this price was

remsonable because it was a high-density development with 14 units per acre and a per

unit cost of only $40,000.
Given the parties’ stipulation regarding the value per unit, the only real dispute is the
number of residential units the propenty will support. It is apparent that Plaintiff

underestimates the propeity’s development potential based on its assumption regarding

the regulatory status of the wetland and its assumption that the zoning scheme would not

change. Because the Court has found that there is a reasonable possibility that fhe
wetland would be unregulated and the zoning wouild be changed, these two assumptions
are invalid.

Beyond the cbvious differences regarding zoning and the wetland, the other key |

difference appears to lie in the appraisers’ disagreement regarding the development

potential of Parcel C.™ Andersan believes that Parcel C is within a low density portion of
l

Plaintiffs land use plan, which would allow only 4.2 units per acre, and a change o a
higher density zoning would not impact the maximum number of units that could be
developed in Parcel C because = developer would still be obligated to comply with the

dictates of the land use plan. By contrast, Burgoyne opined that Parcel G fails within a

1 Defendant miso argued for an increase in the maximum density of Pargel B3, based on Burgoynie's belief that
Il Parcel B could be rezoned. But Burgoyne admitted that Plaintiffs land use plan designates Parcel B as low

density and that designation only allows 4.2 units per acre. The Court thus rejects Defendant's claim that
) rezaning of Parcel B would result in a higher densily for the parcel,
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high density district of Plaintiff's land use plan and thus concludes that a change in zoning
for Parcel C would result in the ability to place as many as 20 units per scre on the parcel.

Considering the testimony of the two appraisers, the Court credits Burgoyne’s
festimony in this regard. Although Andersoﬁ testified both on direct and cross-examination
that Parcel C was within the low density designation on the land use plan, Plaintiff states
in its pre-trial prbpnsed findings of fact that its land use plan designates Parcel C as high
density residential with a maximum density of 12 units per acre. In fact, Plaintiffs own
planners concluded that Parcel C is designated high density on the land use plan when
they evaiuated Defendant's zoning request in February 2000. Further, the sketch relied
on by Anderson and prepared by Plaintiffs planning department shows a high-rise
development on Parcel C, which also supports the conclusion that Parcel C would allow
for high-density development. The Court thus finds that Anderson’s elaim that Parcel C
falls within a low-density zone is not credible and that a zoning change. of Parcel C, as
requested by Defendant, would allow high-density development.

The Court thus finds that Burgoyne's opinion that the property would support
development of 112 units is a reasonable assessment of the highest and best use of the
land. Multiplying this figure by the agreed on per unit price of $35,000, the Court finds that
the fair market value for the property is $3,920,000.

i Conclusion

The Court finds that there is a reasonable possibility that on October 4, 2001, the

wetland on the property was not subject to regulation and a prospective buyer would value

the property on the assumption that the wetland portion could be developed. The Court
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further finds that there is a reasonable possibility that, but for this condémnation, the
property would have been rezoned as requested by Defendant in February 2000. Based
on these findings and the evidence presented at trial, the Court afso finds that the praperty
| would support a residential development with a maximum of 112 units and that this figure
yields a fair market value of $3,820,000. Because Plaintiff has already paid Defendant
$1,030,000.00 pursuant to its good faith offer, the Court concludes that Defendant is
entitled to a judgment in the amount of $2,890,000. The Court directs the parties to submit
a judgment in that amountfappmved as fo form, within seven days of the date of thié

opinion. If the parties are unable to agree on the form of a judgment, each party shall

submit a proposed judgment within seven days and notice the matter for hearing.

HON. MARK A. GQLESMITH

CIRCUIT COURT JUDGE

IT1S 80 ORDERED.

FEB 0 3 2006
I Dated:

25






