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CiTY COUNCIL REPORT

October 17, 2006
TO: Phillip L. Nelson, City Manager

FROM: Brian P. Murphy, Assistant City Manager/Services
Mark F. Miller, Planning Director

SUBJECT: Announcement of Public Hearing — Street Vacation (File Number: SV 148-C) — Portions of

Daley Street abutting Lots 28 and 33 of Supervisors Plat No. 11 Subdivision, South of Big
Beaver, North of I-75, Section 26

Background:
. A public hearing is scheduled for the November 13, 2006 City Council meeting.

o The Daley Street public street easement is 50 feet wide. The portion proposed to be vacated
is approximately 135 feet in length.

. The Planning Commission held a public hearing on this item on October 10, 2006, and
recommended approval of the proposed street vacation.

Financial Considerations:

° There are no financial considerations associated with this item.

Legal Considerations:

. City Council has the authority to approve the street vacation request.

Policy Considerations:

. The street vacation would not eliminate public street frontage for any buildings along Daley;
however, it appears that large trucks will be unable to back up onto the property unless they
utilize a portion of the vacated street.
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. The item is consistent with City Council Goal Il (Retain and attract investment while
encouraging redevelopment) and Goal VI (Protect life and property).

Options:

. City Council may approve or deny the street vacation request.

. City Management and the Planning Commission recommend approval of the proposed street
vacation, with the following conditions:

1. Retention of all public and private utility easements.
2. Retention of a public turnaround easement.
3. Roadway will be kept clear of parked vehicles at all times.

Approved as to form and legality:

Lori Grigg Bluhm, City Attorney

Attachments:
1. Maps

Prepared by RBS/MFM
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LEGAL DESCRIPTION

LEGAL DESCRIPTION:
Part of Lots 25, 28 and all of Lot 33, Supervisor's Plat No. 11, A subdivision of Part of the
Southwest 1/4 of the Southwest 1/4 of Section 23 and Part of the Northwest 1/4 of the
Northwest 1/4 of Section 26, T.2N., R.11E., City of Troy, Oakiand County Michigan, as
recorded in (L.46, P.46). Also part of Lot 12, 13 and 14 and part of vacated Jasper
Avenue of "Supervisor's Plat No. 10" a subdivision of part of the Northeast 1/4 of Section
27 and part of Northwest 1/4 of Section 26, T.2 N., R.11 E., City of Troy, Oakland County,
Michigan (L.46, P.42) diso part of the Northwest 1/4 of Section 26 aiso the east 150.00
feet of Lot 25 except the North 678.00 feet and except that part of 1-75 Highway, also
Lot 27 and 28 except the North 130.00 feet and Lot 34 of "Supervisor's Plat No. 11" a
subdivision of part of Southwest 1/4 of Southwest 1/4 of Section 23 and part of Northwest
1/4 of Northwest 1/4 of Section 26, T.2 N., R.11 E., City of Troy, Oakland County, Michigan
(L.46, P.46), more particularly described as:
Commencing at the Northwest 1/4 corner of Section 26; thence along the North line of
said Section 26 N B9'59'33" E, 680.98 feet; thence S 00'24'18" W, 102.00 feet to the
Southerly line of Big Beaver Road and the point of beginning; thence along the Southeriy
line of Big Beaver Road N B959'33" E, 150.00 feet; thence S 002418 W, 543,72 feet;
thence S 89'59°44" E, 150.00 feet; thence N 00724'17" E, 65.00 feet; thence S 8959'59” E,
150.00 feet; thence S 00724'18" W, 50.70 feet; thence S B818'12" £, 181.48 feet; thence S

© 0017'00" W, 341.47 feet; thence S 73'50'20" E, 180.05 feet; thence S 67+10'00" E, 70.07
feet; thence S 28'36'11" W, 351.65 feet to a point on the Northerly right—of-way of 1-75

" (varigble width); thence along said fine 263,53 feet along a curve to the left, o radius of
2655.48 feet, chord bearing and distance of N 6815'02" W, 263.42 feet; thence N 71°05'37"
W, 380.66 feet; thence N 65'40'20" W, 106,87 feet; thence N 0024'00" E, 388.61 feet;
thence N 00724'18" £, 608.72 feet to the Southerly line of Big Beaver Road and the point
of ‘beginning.
Parcel Contains: 511,561.37 sq. ft., 11.7 acres.

DESCRIPTION OF VACATION:

Port of Lots 28 and 33, Supervisor's Plat No. 11, A subdivision of Part of the Southwest
1/4 of the Southwest 1/4 of Sectian 23 and Part of the Northwest 1/4 of the Northwest
1/4 of Section 26, T.2N., R.11E., City of Troy, Oakiand County Michigan, as recorded in
(L.46, P.46), more particularly described as: ,

Commencing from a point in the centerfine of Daley Street (50' wide) distant S 0024'17" W,
65.00 feet from the Northwesterly most corner of Lot 33; thence S 89'59'44" E, 25.00 feet
to the East line of soid Daley street; thence dlong the East line of said Daley Street S
00'24'17" W, 94.38 feet; thence N 8319°34” W, 25.00 feet to the centerline of said Daley
Street; thence dlong said centerline N 00725'07" E, 29.02 feet; thence N 8959'H" W, 25.00
feet to the West iine of said Daley Street; thence along said West line N 00724'17" E, 65.07
feet; thence S B9'59'44" E, 25.00 feet to the centerline of said Daley Street and the point
of beginning.
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DALEY STREET
S OF BIG BEAVER, E OF ROCHESTER RD.
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Robert W. Easterly

Attorney and Counselor

189 EAST BIG BEAVER, SUITE 104 @ = 1
EC'D

TROY, MICHIGAN 48083-1201
(248) 528-2770 Fax:(248) 528-6644
RWElaw@aol.com

dUt 06 2006

July 6, 2006
PLANNING DEPT.

Troy Planning Commission
City of Troy
500 W. Big Beaver
Troy, Michigan 48084 :
Re: Our Client: Protofab Corp.
2835 Daley Street
Troy, Mich. 48083

OBJECTIONS TO PROPOSED VACATING OF DALEY STREET
ON BEHALF OF BEHR AMERICA and 7-11-06 PUBLIC HEARING

Dear Planning Commission:

This- office represents Protofab Corp., a longstanding “resident’, taxpayer and
member of the business community in Troy for more than 40 years now. On or about June
20, 20086, our Client received it's first Notice of the proposed vacating of portions of Daley
Street directly in front and to the south of it's business location and facilities. Notice is
hereby given that my Client will strenuously object to any such action by the City. These
objections include, but are not limited to the following:

1. Delivery of Steel — 50 ft Semi-Trailer needs turning radius. The proposed
closing of the Street is directly in front of my Client’s facility, and would effectively render
the building and facility unusable for its present purposes. On a regular basis, Protofab
needs large deliveries of metal and other raw materials, which can only be delivered in

“large 50 foot semi-trailers. Currently, these trucks need every inch of the existing road in
order to maneuver into the Protofab driveway. If any portion of the roadway is taken or
“vacated”, the deliveries of necessary raw materials would be impossible.

2. Recent Impingements of Rights. The entire situation referred to in paragraph
1 is exasperated by the fact that Behr America recently purchased (or is leasing) the land
directly to the south of my Client's building where the Protofab employees have parked
their vehicles for the last 40 years. Behr America is now insisting on allowing it's
employees to park there, so what precious little room remains to the front and north side of
my Client’s building needs to be fully protected and accessible.

3. Interference with Fire Hydrants. Currently, the closest fire hydrant to the
Protofab building is directly across the street, on the other side of Daley. If the Behr
America proposal were granted, this hydrant would then be on the private property of Behr,
who wishes to use most of this area for the private parking of it's employees. This and
other safety issues and requirements haven’t yet been addressed, but are of much
concern to my Client, Protofab. It is my understanding that there should also be a fire lane
to the south of my Client’s building (which wouid be blocked by the proposal), and that the



vacating of the street may prohibit the required maneuvering of fire trucks down this Street
(which would also be a violation of City Ordinance).

4. The Behr proposal shows an unconscionable amount of parking to the
immediate south of Protofab. The proposal of Behr shows proposed parking up to the
south side of my Client’s building and also permanent parking directly on what is currently
Daley Street, to the immediate south of my Client's lot. As mentioned in paragraphs 1 and
2 above, my Client urgently needs these areas for its operations and deliveries. It is
believed that the parking on the current street area, thereby blocking the road, would
violate the local ordinances, and the proposal even has permanent curbs jutting out into
whatis now the through street. This should not be allowed.

5. Recently paid for street improvements. In the fairly recent past, my Client
and it's neighbors to the north were required to help pay for improvements to Daley Street.
Our Client did not do this just so Behr could then take over the Street via “vacating” it. Itis
not believed that the City is in the business of selling it's streets. If it is, then my Client
would also like to have the possibility of having the street vacated and purchased by them,
since Protofab Corp. has been there more than 40 years and is not a new-comer to the
area.

6. Future problems inevitable.  Based upon reliable information, this proposal
by Behr America to vacate Daley Street is only the first of a long series of plans to interfere
with my client’s property rights. A study recently obtained from the Michigan Department
of Environmental Quality shows that Behr next wants to alter the flood plain in the area, so
that it backs up into and onto my Client's parking iot. This would effectively render it a
swamp and cause other problems. None of this is necessary, and we propose that the
entire matter be stopped now.

7. Other Objections. To be addressed at the 7-11-06 Hearing. We plan on
attending.

In closing, my Client Protofab requests that it's business not be ruined by the
granting of this proposal. It is hoped that the City will recognize this and will protect the
property rights of it's taxpayers and citizens. In connection with this, my Ciient has
requested that | take whatever steps are necessary to protect it's rights. Hopefully, this
matter will conclude without further action being necessary. Thank you very much for your
time and consideration.

Sincerely yours,

Robert W. Easterly

RWE/mc
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11 2088
September 11, 2006
Troy Planning Commission VIA HAND DELIVERY

500 West Big Beaver Road
Troy, MI 48084

RE: Application for Vacation of Portion of Daley Drive Easement
Reply to Objections Filed By Protofab
Public Hearing: September 12, 2006, at 7:30 p.m.

Dear Planning Commission:

This law firm represents Behr America, Inc. (“Behr”), applicant for the vacation of a portion
of the road easement for Daley Drive. This letter is Behr’s reply to the letter of objections
(*“Objections”) dated July 6, 2006, filed by Protofab, whose address is 2835 Daley Drive, Troy,
Michigan. As set forth below in detail, the Objections filed by Protofab have been made with
reckless disregard for the truth. Protofab’s Objections are merely a desperate attempt by Protofab to
extract funds from Behr by intentionally interfering with Behr’s beneficial use of its property and
its construction of improvements in accordance with the recent site plan approved by the Planning
Commission on May 9, 2006.

Below is Behr’s detailed reply to each of the consecutively numbered Objections filed by
Protofab in its letter of July 6, 2006:

1. The proposed vacation does not in any way interfere with Protofab’s use of its
property. Protofab simply misstates the truth in alleging that the proposed vacation is
directly in front of Protofab’s property. First, the proposed vacation of a portion of the
easement is directly to the east of Behr’s property, and covers that part of Daley Drive that
abuts only Behr’s property. Protofab alleges that it is the record title owner to the North 65
feet of Lot 28 of Supervisor’s Plat No. 11, Behr, in contrast, is the record title owner to many
of the lots in Supervisor’s Plat No. 11, including, without limitation, the south 65 feet of the
north 130 feet of Lot 28. The proposed vacation abuts the south 65 feet of the north 130 feet
of Lot 28, and does not at all abut or front the property to the north that Protofab claims it
owns. This fact is evident on the Road Vacation Survey prepared by Michalich and
Associates attached as Exhibit A. Second, Behr is not proposing to close down any portion
of Daley Drive, so Protofab’s semi-trailers will have the same access to the roadway that it
has had in the past. Deliveries to Protofab would not be affected in any manner whatsoever.




Troy Planning Commission
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Page 2

2.

Behr has notin any way impinged upon rights of Protofab. First, as set forth above, Behr
is the record title owner to the property directly to the south of Protofab, described as the
South 65 feet of the North 130 feet of Lot 28. As such, Behr enjoys the sole right to freely
use, occupy, possess and control its property. Protofab has no legal right to park on or use
Behr’s property, or to prohibit Behr from allowing its employees to park on its own property.
Second, the issue whether or not Protofab’s employees have parked on Behr’s property in the
past has nothing to do with the proposed vacation. Behr has used its subject property for its
own parking since occupying and owning the property, and simply desires to further improve
its property and maximize additional parking on the South 65 feet of the North 130 feet of
Lot 28. Third, Protofab’s representation that it has parked on Behr’s property for the last 40
years is simply preposterous and false. Behr acquired the subject property by warranty deed
on or about April 13, 2006, but also occupied that property as the sole tenant for
approximately four (4) years prior to that date. During these years, Protofab employees did
not park on Behr’s portion of Lot 28. In fact, Protofab employs just a few people, and they
all park their vehicles on the north and west sides of Protofab’s building, not on Behr’s
property to the South. ,

Behr’s proposed vacation in no way interferes with fire hydrants or public safety. The
existing fire hydrant located directly across from Protofab’s property, to the east, is depicted
on the Survey excerpt attached as Exhibit B. This fire hydrant is neither located on
Protofab’s property nor Behr’s property. Further, this fire hydrant is not at all within the
proposed area of the easement to be vacated. The fire hydrant’s location will not change, and
it remains fully accessible to all. In fact, the Troy Fire Department even signed off on Behr’s
proposed vacation of part of the road easement. In no way will access to the fire hydrant be
blocked by any of Behr’s parked vehicles. Behr’s vehicles will be parked on its own property
approximately 65 feet to the south and 50 feet to the west of the hydrant. With regard to the
fire lane issue raised by Protofab, this is simply erroneous. There is and has never been a fire
lane within the roadway easement for Daley Drive. Ironically, Behr has learned that Protofab
unilaterally purchased and installed two (2) “NO PARKING, FIRE LANE” signs on its own
lot, just north of its shared boundary line with Behr, to keep vehicles from parking on the
south side of Protofab’s building, but then parks its own vehicles from time to time between
its building and the shared boundary line with Belr. Nevertheless, there is and has been no
fire lane for use by public safety vehicles.

Protofab’s parking objection has no relevance to the proposed vacation of the
easement. First, the proposed parking spaces on Behr’s portion of Lot 28 are detailed on its
Site Plan, not on its survey of the proposed vacation of the easement. Behr’s Site Plan,
which contains new parking spaces on the South 65 feet of the North 130 feet of Lot 28,
already received site plan approval on May 9, 2006. Copies of the Site Plan and site plan
approval letter from the City of Troy (dated May 24, 2006) are attached for your reference
as Exhibit C. Any objection to the proposed vacation of the easement that is premised upon

. the number or location of parking spaces is misplaced. The proposed parking spaces have

already been appro ved per Behr’s Site Plan. Second, contrary to Protofab’s false assertion,
Behr’s Site Plan does not depict any parking spaces inside the confines of Daley Drive. The
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vacation of that portion of the easement for Daley Drive requested by Behr would allow Behr
to design parking without application of difficult (50 feet) setback requirements, so that
parking could be established in greater volume and closer to the paved roadway. But in no

“instance will the parking spaces fall within the paved roadway. Attached as Exhibit D is an

excerpt from Behr’s Site Plan showing the location of all future parking spaces in relation
to the roadway. No parking spaces fall within the paved roadway whatsoever. Third,
Protofab’s delivery trucks will continue to have full use of the current paved roadway, for
maneuvering trucks, since Behr is not proposing to alter or detrimentally affect the existing
paved roadway in any manner whatsoever. Fourth, since no parking spaces will be located
within the actual paved roadway, there would be no Ordinance violation for blocking the
roadway, as erroneously asserted by Protofab.

Behr’s improvements to its property benefit the public, and its development is not an
attempt to acquire public land. First, by vacating that small portion of the easement for
the roadway requested by Behr, the City of Troy is neither selling nor conveying any real
property to Behr. Simply put, Behr is not acquiring or taking over any portion of public land.
On the contrary, Behr is simply requesting the City to vacate a portion of the easement for
Daley Drive that is located on Behr’s own property. Protofab’s statement that the City is
selling its street to Behr is nonsense and does not merit further comment.

Behr’s proposed vacation of a portion of Daley Drive is genuine and necessary for the
development of Behr’s property and the construction of improvements in accordance
with its approved Site Plan. Protofab’s stated belief that the proposed vacation is merely
Behr’s first of many instances to carry out a long-term plan of interfering with Protofab’s
property rights is preposterous. There is no basis in fact for this false belief. Protofab’s
reference to a study of the Michigan Department of Environmental Quality and the
detrimental alteration of a flood plain is a red herring. This has nothing to do with the
proposed vacation. More importantly, Behr’s approved MDEQ plan (to the extentitis even
relevant here), actually benefits Protofab and seeks to prevent the very flooding that Protofab
alleges concern over. Behr’s property development and improvements do not at all affect
Protofab’s title to its own real property, and do not at all affect Protofab’s use of Daley Drive.
Even further, if any party is attempting to interfere with property rights of the other, it is
Protofab. Its reckless and false statements contained within its Objections could lead a
reasonable person to conclude that it is Protofab who is interfering with Behr’s use and
enjoyment of its property.

-Behr has not received any notice of further objections from Protofab. In the event that

Protofab makes any further objections to Behr’s proposed vacation of a portion of the
roadway easement for Daley Drive, they will be addressed and rebutted at the public hearing.
However, Behr is not aware of any additional objections filed by Protofab to date, other than
the Objections referenced above.
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We look forward to answering any questions that you might have, and providing you with
any additional information that you might require, at the upcoming public hearing of the Planning
Commission on Tuesday, September 12, 2006.

Very truly yours,
ASKER, CLOS.& PERLMUTER, P.C.
e - A i

B2 i o,

v‘v‘ﬂ’(‘rl
yd o
e © Gary BéPerlmuter ™7

GEP/cml

cc: Katja Knupfer, Esq. (w/o enclosures)
Mr. Phil Tocco (w/o enclosures)
Mr. Olaf Maly (w/o enclosures)
Paul P. Asker, Esq. (w/o enclosures)

rec:G:\CML\CLIENTS\BEHRAMERICA\Protofab Litigation\Planning Commission01.itr.wpd
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L EGAL DESCRIPTION

LEGAL DESCRIPTION:

Port of Lots 25, 28 ond olf of Lat 33, Supervisor’s Plat No. 11, A subdivision of Port of the
Southwest 1/4 of the Southwest 1/4 of Section 23 and Port of the Northwest 1/4 of the
Northwast 1/4 of Section 26, T.2N,, R.{IE, CHy of Troy, Odldand County Michigan, os
recorded In (L 46, P.48). Also part of Lot 12, 13 and 14 ond port of wocated Josper
Avenue of “Supervisor’s Plat No, 107 o subdivision of part of the Northeast 1/4 of Section
27 ond part of Northwest 1/4 of Section 26, T.2 N, RA1 E, City of Troy, Ockdand County,
Wichigan (L48, P.42) diso port of the Northweat 1/4 of Section 26 also the east 150,00
foet of Lot 25 except the North 678.00 feet and except that part of 1~75 Highway, diso
Lot 27 ond 28 except the North 130.00 fest ond Lot 34 of “Supervisor’s Plat No. 11" a
subdivieion of part of Southwest 1/4 of Southwest 1/4 of Sectlon 23 ond port of Northwest
1/4 of Northweat 1/4 of Section 26, T.2 N, R.1f E, City of Troy, Oaldand County, Michigon
{L48, P.46), more porticularly described ax:

Comynencing at the Northwest 1/4 comer of Section 26; thence dlong the North line of
soid Saction 26 N 89'59'33" €, 680.98 feet; thence S 00724'18" W, 102.00 fset to the
Southerly fins of Big Bsaver Road and the point of beginning; thence dong the Southery
iine of Hig Beaver Road N B9S9°33" E, 150,00 feet; thence S 00°24'18™ W, 543.72 feet;
thence S BISS 44" E, 150.00 feel; thenca N 00724'17" E, 65.00 feet; thencs S 89°58'39" E,
150.00- feat; thence S 00724'18" W, 50.70 fest; thencs S BE1E'12" E, 181,48 feat; thence S
00M700" W, 34147 fest; thenca S 7350'20" E, 180.05 fest; thence S 6710°00° E, 70.07
fest; thence S 28736"11" W, 351,85 fest to o point on the Northerty right-of-way of 1-75
(varioble width); thence dong acld line 261.53 fest olang a curve to the left, o rodius of
2655.48 feet, chord bearing and diatonce of N 68'15'02" W, 263.42 feet; thence N 710537
W, 380,66 feat; thence N 85'40°20" W, 10687 feet; thence N 0°24'00° E, 388.61 foel;
thence N 00°24'18° E, B08.72 fest to the Southerly lins of Biy Beaver Rood ond the point

of beginning.
Porcel Contoins: 511,561.37 8q. ft., 11.7 ocres,

Part of Lots 28 ond 33, Supsrvisor’s Plat No. 11, A subdivision of Part of the Southwest
1/4 of the Southwest 1/4 of Section 23 and Part of the Northweat 1/4 of the Northwest
1/4 of Section 26, T2N., RIIE, City of Vroy, Ockdond County Michigon, as recorded I
(L46, P.46), more particulorly deacribed ox: ‘
Commencing from a point in the centerine of Dalay Strest (50' wide) distant S 0072417" W,
65.00 fest from the Northwesterly most comer of Lot 33; thence S 88°59°44° E, 25.00 fest
to the Ecat line of scid Doley street; thence deng the Eost kns of scid Ddlsy Street S
002417" W, 04.38 fest; thence N 8910°34° W, 25.00 feet to the centerline of sald Daley
Strest; thence aiong soid centerine N 00°25'07" €, 29.02 fest; thence N 8959'11" W, 25.00
feet to the West line of soid Daley Street; thence dong sald West line N 0024'17" E, 85.07
f?et: thence S B9B9'44" E, 25.00 fest to the centerline of sald Daley Street ond the point
Qf

REVD BY: BBUED FOR: REVD BY:

MICKALICH and ASSOCIATES, INC.
CiAL, ENGINEERING BURVEYING PLANNING

2358 AVON INDUSTRIA. DR, ROCHESTER HILLE, ML 42300
INTERNETWWWMICKALICHCOM PHONE: (348) 862-1000 FAX: (M48) 852070
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May 24, 2008
500 Wast Big Besver
Troy, Michigan 48084
Fax: (248) 524-0851
www.cl.troy.mi.us
Aren code (248) Philip Tocco
2700 Daley Drive
5243311 Troy, Ml 48083
e T Subject: Y PROVAL (SP - Addition to
Bide. Maizteaance Bahr America, South of Big Beaver, East and West sides of
5243348 Daley (2700-2852 Daley), Section 26, M-1 (Light Industriai)
City Cleek District
524-3316
City Manager Dear Mr. Tocco:
524-3330
Community Affairs At their Regular Meeting of May 9, 2008, the Planning Commission acted upon
524-1147 your request for Preliminary Site Plan Approval of the addition to Behr America
located south of Big Beaver, east and west sides of Daley, Section 26, M-1
524-3383 zoning district, in the following manner:
Finance ' '
524-341 1 # PC-2008-05-
Fire-Administration Moved by: Schultz
524-3419 Seconded by: Littman
Human Resources
524-333% RESOLVED, That Preliminary Site Plan Approval, as requested for the
Information Services Proposed Addition to Behr America, iocated south of Big Beaver, on the
613-1219 east and west sides of Daley, located in Section 26, on approximately 11.7
gzmo acres, within the M-1 zoning district, Is hereby granted.
Library Yes: All present (8)
524-3545 No: None
Parks & Recreation Absent: Wiright
524-3484 .
Planni
524_335 w MOTION CARRIED
W This Preliminary Approval is velid for a period of one (1) year from date of
Preliminary Approval. The Preliminary Approval may .continue to be valid after
gt this date if the applicant can show reasonable progress toward compietion of
the Final Site Plan Approval checklist.
Purchastng
524-3338
Real Eotate & Development
524-3496
Treagurer
5243334

General Information
524-3300



Preliminary Site Pran Approval (SP 689-B) Page 2
Additon to Behr America

The enclosed checklist indicates the items that shall be provided or actions that
shall be taken for Final Site Plan Approval. Additional items may be added to
this list in the course of Building and Engineering Plan Review. Please feel free
fo contact the undersigned if you should have any further queeﬂons or
comments regarding this matter.

Very re,

Mark F. Miller, AICP/PCP
Planning Director

Enclosure
cc.  Building Departmant
Engineering Dspartment

Fire Department
File/ SP 689-B

File/ Correspondence

G:\SITE PLANS\SP 689-8 Bahv America Addition Sec 20Vpplicant Lettsr PC Regolution.doc
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Robert W. Easterly * G
Attorney and Counselor ﬁ E @ 0 @

189 EAST BIG BEAVER, SUITE 104
TROY, MICHIGAN 48083-1201
(248) 528-2770 Fax:(248) 528-6644 SEP 12 2008
RWElaw@aol.com

FLANNING DEPT.

September 11, 2006 .
P 215 P

Troy Planning Commission
City of Troy
500 W. Big Beaver
Troy, Michigan 48084
Re: Our Cliient: Protofab Corp.
2835 Daley Street
Troy, Mich. 48083

ADDITIONAL OBJECTIONS TO PROPOSED VACATING OF DALEY STREET
FOR BEHR AMERICA and 9-12-06 PUBLIC HEARING

Dear Planning Commission:

As you know, this office represents Protofab Corp., who acknowledges the new
downscaled version of the Behr America request to vacate portions of Daley Street, next to
and adjacent to my Client's property. However, the entire request of Behr America is still
strenuously objected to and currently under litigation by my Client.

Firstly, my Client hereby reasserts as if set forth fully herein, the first 7 Objections to
the Street Vacating which were set forth in our July 6, 2006 letter to the Planning
Commission, together with all of the Exhibits attached thereto.

Protofab however also asserts the following additional points:

- 8. Need vs. Convenience (+ potential unlawful “taking” issue). As mentioned
in the earlier paragraph 1 of the 7-8-06 letter, Protofab needs the Street in it's current
condition, and receives large deliveries of metal and other raw materials, which can only
be delivered in large 50 foot semi-trailers. Protofab has used the Street for over 40 years,
and had every reason to believe that it would not just be “taken away” because a larger
company wanted the space for additional parking, etc. The entire request by Behr
America under the circumstances of this case is strictly for their convenience, so they can
have some additional room for parking and related type issues, because of their over-
expansion for the area that they bought. Protofab submits that if Behr wants additional
space for their convenience, then they should do what everyone else has to do and buy
additional land, and not attempt to take away the Street area that Protofab had every right
to believe would continue to exist.

9. Land Ownership dispute. It is imperative to note that even on the new
revised proposal from Behr America, the entire top (or north) 65 feet of the “Street
Vacating” request involves land that is claimed as being owned by Protofab, who has filed
Suit in the Oakland County Circuit Court to have the Court resolve this. Specifically,
Protofab claims full ownership to the north 21 feet of the proposed “Vacation Area”, and full
rights under an easement by prescription to the next 44 feet of the proposed “Vacation



Area”.  Given these facts, there is no way the City should even consider the request of

Behr to Vacate land which they don’t own and which doesn't even abut their own property.
At a minimum, the Circuit Court Lawsuit which is before Judge Gene Schnelz, should be
decided first before any decision is made by the City on any of these issues.

In connection with the foregoing paragraph, | am attaching the following documents:

1. Verified Claim of Interest which has been filed with the Oakland County Register
of Deeds (2 pages);
2. Copy of the Lawsuit which has been filed with the Oakland County Circuit Court
(7 pages); and
3. Copy of recent letter dated September 8, 2006 to the Corporate Attorney for
Behr America (2 pages). .

Further, Protofab has (or is contemporaneous herewith) filing for a Preliminary
Injunction against Behr America to maintain the current Status quo, which should be heard
by Judge Schnelz in the next few weeks. This gives an additional reason for both the City
and Behr to not continue to proceed with thls matter until a decision has been reached on
the underlying issues.

In closing, my Client Protofab requests that the demand of Behr America to Vacate
the Street be denied, or at an absolute minimum, not decided until the conclusion of the

Circuit Court matter. It is hoped that the City would honor this request and would protect
the propenrty rights of it's taxpayers and citizens.

Thank you very much for your time and consideration.
Sincerely yours,
Robert W. Easterly

RWE/mc¢
Enclos.



= CEI VE ~ 211887
: - é_lmssa: W|T2 PAGE 45
; . .00 HISC RECORDING
AUG 25 2006 64,00 RENONUMENTATOM

: - G A H" i "\ 2 g q L
| Ruth Johnson Register of Deeds 1y LIRSS Pl RECEIPT:

R LI i

PALD RECORGED - DAKLAND COUNTY
RUTH JOMNEON: CLERK/REGISTER OF DEFDS

AFFIDAVIT OF CLAIM OF INTEREST
-UNDER PUBLIC ACT 200 OF 1845

State of Michigan )
) ss
County of Oakland )

William H. Hart, IV, being first duly sworn, deposes and says:

1. | am_an Officer of PROTOFAB CORPORATION, a Michigan corporation, and
make this Affidavit on behalf of said Corporation.

2. Protofab Corporation owns and occupies the premises commoniy known as 2835
Daley, Troy, Michigan 48083, by virtue of a Warranty Deed dated December 1,

1987 and recorded December 2, 1987 at Liber 10217, Page 255, Oakland
County Records.

3. The Grantor in said Warranty Deed was William H. Hart, and Dorothy Hart, his
wife, respectively my father and mother, who owned the titie to the property at
2835 Daley for many years prior to the execution and delivery of said Warranty
Deed in favor of Protofab Corporation.

4. Protofab Corporation has acquired title to and has exclusively occupied certain
_real property laying adjacent to 2835 Daley, located in the City of Troy, Oakland
County, Michigan, legally described as:

the north 21 feet of the south 65 feet of the north 130 feet of Lot 28,
Supervisors Plat No. 11, as recorded in Liber 46 of Plats, Page 486,
Oakland County Records (the “Title Parcel”). pr o0 ol -L02-03Y

5. The occupation by Protofab Corporation and its predecessor in title, William H.
Hart and Dorothy Hart, has been actual, visible, open, notorious, exclusive,

hostile, under cover of claim of right and continuous and uninterrupted for over
15 years.

8. In addition, Protofab Corporation has acquired an easement by prescription over
the parcel following adjacent to 2835 Daley, located in the City of Troy, Oakland
County, Michigan, legally described as:



the south 44 feet of the south 65 feet of the north 130 feet of Lot 28,
Supervisors Plat No. 11, as recorded in Liber 46 of Plats, Page 46,
Oakland County Records (the “Easement Parcel”)

by non-exclusive use which use has been actual, visible, open, notorious, under
cover of claim of right, and continuous and uninterrupted for over 15 years.

7. Both the Title Parcel and the Easement Parcel are part of Parcel No.: 20-26-103-
024\%}ojrznmonly known as 1176 — 1178 E. Big Beaver Road.

8. A Warranty Deed allegedly granting title to both the Title Parcel and the
Easement Parcel, in addition to other land, was dated April 13, 2006 and
recorded April 27, 2006 in Liber 37475, Page 372, Oakland County Records.

9. During the time Protofab Corporation has occupied the Title Parcel and used the
Easement Parcel, no other person or persons, either pursuant to a deed or
otherwise, has exercised ownership rights over the Title Parcel, and no other
person has forbidden the use of the Easement Parcel by Protofab Corporation.

William H. Hart, (V

FURTHER DEPONENT SAYETH NOT. -

State of Michigan )
) ss
County of Oakland )
The foregoing Affidavit was signed, acknowledged and sworn to before me by

William H. Hart, IV, known to me to be the person named in and who executed the
foregoing Affidavit on the [/7# _day of August, 20086.

AR

haron Rubino, Notary Public
State of Michigan, County of Oakland
Acting in the County of Oakland
My commission expires: ___04-09-2011

Drafted by and when | ' SHARON RUBINO

recorded return to: Public, State of Michigan
NDtawCounty of OakIaRd o, 2011
. T,
~John Sharp, Esq. My Commission Exp|res p

he County of
Strobl & Sharp, P.C. Acting in the County

300 E. Long Lake Road, Suite 200
Bloomfield Hills, Ml 48304



Original - Court
Approved, SCAQ 1st copy - Defendant

te-—==———

SOUNTH-PROBATE " BROTS

Court address FHB CORP\JX-B-EH'E TERICQ o.
1200 N. Telegraph Road, Dept. 404, Pontiac, Michigan 48341-0404 (248) 858-1000

Plaintiff name(s), address(es), and telephone no(s). _ Defendant name(s), address(es), and telephone no(s).
PROTOFAB CORPORATION, v BEHR AMERICA, INC.

a Michigan corporation, a Delaware corporation

2835 Daley Drive, Troy, MI 48083 2700 Daley Drive, Troy, MI 48083

Plaintiff attorney, bar ro., address, and telephone no.

John Sharp (P29042) and Robert W, Easterly (P26367)
Attorneys for Plaintiff

189 E. Big Beaver, Suite 104

Troy, Michigan 48083-1201

(248) 258-2770

[SUMMONS | NOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are notified:
1. You are being sued.
2. YOU HAVE 21 DAYS after receiving this summons to file a written answer with the court and serve a copy onthe other party
ortake other lawful action with the court (28 days if youwere served by mail oryou were served outside this state). MCR2.111(C)

3. If you do not answer or take other action within the time allowed judgment may be entered against you for the relief demanded
in the complaint.

issued &UG (Z:,,, @J

*This summons is invalid unless served on or before its expiration date. i
This document must be sealed by the seal of the court. .

Instruction: The following is information that is requiredto be In the caption of every complaintand is to he completed
by the plaintiff. Actual allegations and the claim for relief must be stated con additicnal complaint pages and attached to this foiim.
Family Division Cases
[ Thereis no other pending or resolved action withinthe jurisdiction of the family division of circuit court involving the family or family

members of the parties.

(J An action within the jurisdiction of the family division of the circuit court involving the family or family members of the parties

¢ 'This summapgéxmres i {FCourt clerk i

has been previously filed in Court.
The action [remains [is no longer pending. The docket number and the judge assigned to the action are:

Docket no. . Jutdge Bar no.

General Civil Cases

[/} There is no other pending or resolved civif action arising out of the same transaction or occurrence as alleged in the complaint.
L] A civil action between these parties or other parties arising out of the transaction or occurrence alleged in the complaint has
been previously fited in Court.

The action []remains ["]is no longer pending. The docket number and thejudge assigned to the action are;

Docket no. Judge ) Bar no.

[VENUE |
Plaintiff(s) residence (include city, township, or village) Defendant(s) residence (include city, township, or village)
Troy, Michigan , Troy, Michigan
Place where action arose or business conducted
Oakland County, Troy, Michigan

08/21/2006

Date X ' - Signature of attomeyimeintié Robert W. terly
Ifyou require special accommodations to use the court because of a disability or if you require a foreig guage interpreterto help

you to fully participate in court proceedings, please contact the court immediately to make arrangements.

MC 01 (3/06) SUMMONS AND COMPLAINT - MCR 2.102(B)(11), MCR 2.104, MCR 2.105, MCR 2.107, MCR 2.113(C}(2)(a), {b), MCR 3.206(A)




STATE OF MICHIGAN

il

Il

/

il

SCHNELZ

I

cars PROTOFHB CDRP V BEHR AMERICA

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND

Vt u 5 i’(*F L"\NFG-J,(
PROTOFAB CORPORAT\, NMD Mx\( fLmnd
a Michigan corporation,

Plaintff, 0 WG 25 P23 Cas

-VS.- Honorable:__

[ NI I

WL r LN

BEHR AMERICA, INC.,
a Delaware corporation,

Defendant.

John Sharp (P29042) .

STROBL & SHARP, P.C.

Attorneys for Plaintiff

300 East Long Lake Road, Suite 200
Bloomfield Hills, Ml 48304-2376
(248) 540-2300

Robert W. Easterly (P26367)
Co-Counsel for Plaintiff

189 E. Big Beaver Road, Suite 104
Troy, MI 48083

(248) 528-2770

VERIFIED COMPLAINT

There is no other pending or unresolved
civil action arising out of the same
transaction or occurrence as alleged in
this complaint. [M.C.R. 2.113(C)}(2)(a).]

" il

* PROTOFAB CORP V BEHR AMERICF

NOW COMES PROTOFAB CORPORATION, a Michigan corporation (“Protofab”),

by its unde'rsigned counsel, and for its Verified Complaint, states as follows:



1. Plaintiff is a Michigan corporation with its primary place of business at 2835
Daley, Troy, Michigan 48083.

2. Defendant is a Delaware corporation with a place of business at 2700 Daley
 Drive, Troy, Michigan 48083. |

3. By this action, Plaintiff seeks an order of the Court vesting legal title to
certain real property in Plaintiff and further vesting in Plaintiff an easement by prescription
in certain other property.

4, ‘The real property at issue for vesting legal title is described as the north 21
feet of the south 65 feet of the north 130 feet of Lot 28, Supervisors Plat No. 11,
according to the Plat thereof recorded in Liber 46 of Plats, Page 46, Oakland County
Records (the “Title Parcel”).

5. The parcel at issue as to the easement by prescription is the south 44 feet
of the south 65 feet of the north 130 feet of Lot 28 of ’Supervisors Plat No. 11, according
to the Plat thereof recorded in Liber 46 of Plats, Page 46, Oakland County Records (the
‘Easement Parcel).

6. Both the Title Parcel and the Easement Parcel are part of tax parcel no. 20-
26-103-024, commonly known as 1176 — 1178 East Big Beaver Road, Troy, Michigan
48083, which also includes other land.

7. Plaintiff is the owner in fee simple of real property immediately to the north
of the property at issue.

8. Plaintiff's property is legally described as the north 65 feet of Lot 28,
Supervisors Plat No. 11, as recorded in Liber 46 df Plats, Page 46, Oakland County

Records and is tax parcel no. 20-26-103-007, commonly known as 2835 Daley:



9. Plaintiff Protofab acquired the property commonly known as 2835 Daley by
warranty deed from William H. Hart and Dorothy Hart, his wife, who are shareholders of
Protofab, under a deed dated December 1, 1987 and recorded December 2, 1987, in
Liber 10217, Page 255, Oakland County Records.

10.  Plaintiff Protofab and Protofab’s predecessors in title, the Harts, are reiated ‘
parties in that the Harts are shareholders and officers of Protofab, and Protofab is entitled
to “tack” its interest to that of the Harts.

11.  Defendant is the record title owner to both the Title Parcel and the
Easement Parcel by virtue of a Warranty Deed dated April 13, 2006 and recorded April
27, 2006°in Liber 37475, Page 372, Oakland County Records.

12.  Plaintiff and its predecessor, the Harts, have for many years exercised
actual, visible, open, notorious, exclusive, continuous and uninterrupted control over the
Title Parcel.

13.  Plaintiff and its predeceSsor, the Harts, have excluded others from the use
of the Title Parcel and Plaintiff holds it under a claim of right.

14.  Plaintiff's end its predecessor, the Harts, use and.control of the Title Parcel
has extended far in excess of 15 years.

| 15.  In addition, Plain.tiff has exercised use of the Easement Parcel for well in
excess of 15 years to make deliveries to its plant, and such use has been actual, visible,
open, notorious, continuous and uninterrupted. Such use has been shared in common
with Defendant’s predecessor in title via a common driveway serving both Plaintiff's plant

and the plant of the Defendant’s predecessor in title.



16.  In the year 2006, Defendant attempted to install certain stakes and strings
on the Title Parcel, but Plaintiff has continued to possess the property to the edge of the

drive on the Easement Parcel.

Wherefore, Plaintiff requests that this Court enter judgment in its favor:

(a) Declaring that Plaintiff is the lawful owner of the Title Parcel, to-wit:

The north 21 feet of the south 65 feet of the north 130 feet of
Lot 28, Supervisors Plat No. 11, according to the Plat thereof
recorded in Liber 46 of Plats, Page 46, Oakland County
Records.
(b)  Declaring that Plaintiff has acquired an easement by prescription
over the Easement Parcel for driveway use and delivery to Plaintiff's

plant, the Easement Parcel being described as:

The south 44 feet of the south 65 feet of the north 130 feet of
Lot 28, Supervisors Plat No. 11, according to the Plat thereof

recorded in Liber 46 of Plats, Page 46, Oakland County

Records.

(¢)  Awarding Plaintiff such other and further relief as to this Court shall

seem just and equitable.



Respectfully submitted,

STROBL & SHARP, P.C.

o i Mrrs ™

(/ John Sharp (P28042)

Attomeys for Plaintiff

300 East Long Lake Road, Suite 200
Bloomfield Hills, Ml 48304-2376
(248) 540-2300

Dated: August /77 , 2006

LAW OFFICES OF ROBERT W. EASTERLY

oy ek T A W

Robert W. Easterly P26367)
Co-Counsel for Plaintiff

189 E. Big Beaver Road, Suite 104
Troy, Ml 48083

(248) 528-2770

Dated:August /774 , 2006

VERIFICATION

WILLIAM H. HART,IV, being first duly sworn, does state that he is
authorized to sign this’Verification as an Officer of PROTOFAB CORPORATION, a
Michigan corporation, and that he has read the Verified Complaint set forth above and is
familiar with the facts stated therein and that they are true and correct to the best of his

information, knowledge and belief, and that he would be competent to testify thereto if

calied as a witness in the within matter.

WILLIAM H. HART IV




STATE OF MICHIGAN )
)Ss
COUNTY OF OAKLAND )

On this Z7fé; day of August, 2006, William H. Hart, IV, acknowledged that

he signed the above Verification on behalf of the Plaintiff with full authority to do so.

Notary Public ~”
Oakland County, Michigan
Acting in Oakland County

My commission expires: _ Q0409 ~20//

SHARON RUBINO
Notary Public, State of Michigan
County of Oakland

My Commission Expires Apr. 9, 2011
JADOCS\03353\001\pldg\SB178274.DOC Actmg in the County of Oukinud
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John Sharp
Direct Dial (248) 205-2747
Email jsharp@strobipec.com

September 11, 2006

Via Facsimile 248.743.3801
and First Class Mail

Behr America, Inc.
2700 Daley Road
Troy, Ml 48083
Attn: Katja Knupfer

Re: Your letter of August 29, 2006 addressed to Protofab Corporation
Dear Ms. Knupfer:

Please be advised that the undersigned along with Robert W Easterly represent
Protofab Corporation. | am responding to your letter dated August 29, 2006 addressed
to William H. Hart, IV of Protofab Corporation. ‘

As you are no doubt aware by now, Protofab Corporation claims ownership of the
north 21 feet of the south 65 feet of the north 130 feet of Lot 28, and therefore denies
that your letter properly refers to property owned by Behr America, Inc. Protofab
Corporation recorded an Affidavit of Claim of Interest in Liber 38032, Page 045 and 046,
Oakland County Records on August 25, 2006, a copy of which is enclosed in this letter.
Further, Protofab Corporation has instituted legal action against Behr America, Inc. in
the Oakland County Circuit Court, also on August 25, 2006, which has now been served
upon Behr America, Inc.

Your letter is a belated attempt to reconstruct the history of this action. It is not
. only days late, but years and decades late.

Since you are now aware that my client asserts ownership of the pafcel, Behr
America, Inc. is cautioned that it proceeds at its peril.
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Finally, since you are now aware that Protofab Corporation is represented by
counsel all future contact should be through this office or the office of Mr. Easterly.

erejy,
John Sharp
JS/mdt
Enclosure
cc: Robert W. Easterly
William Hart '
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