
TO: Mayor and Members of Troy City Council 
FROM: Lori Grigg Bluhm, City Attorney 

Allan T. Motzny, Assistant City Attorney 
DATE: October 12, 2005 

  
  

SUBJECT: Gerback, as Member of 300 Park Venture, LLC v Troy 
 

 
 
 

The City and the Troy City Council have been sued in a second lawsuit filed by James 
Gerback.  The lawsuit was filed on August 25, 2005, but not served on the City for approximately 
one month.  In this second lawsuit, Gerback challenges the City Council’s postponement on his 
request to rezone the 0.892 acres of residential property that is located on northwest corner of 
Rochester Road and Marengo.  Plaintiff is seeking B-1 zoning, which would permit him to construct 
a Binson’s Home Health Care Center on the property.   
 

In the lawsuit, Gerback alleges that the City Council has breached a clear legal duty by failing 
to act on Plaintiff’s rezoning request within 21 days.  The public hearing was scheduled for August 1, 
2005, after the Planning Commission recommended a denial of the requested rezoning.  The public 
hearing was postponed until the first meeting in March 2006, which would allow for the completion of 
the Planning Commission’s Future Land Use Plan for the Rochester Road corridor.  Under the new 
state law, the process for making changes to the Master Land Use Plan has been extended, and 
could not feasibly be completed until early 2006.   

 
In Count I of the Complaint, the Plaintiff seeks an order mandating an immediate decision by 

the Troy City Council on Plaintiff’s rezoning request.  Counts II and III allege the City Council has 
effectively denied the rezoning request, and therefore argue that this constructive denial constitutes 
a violation of Plaintiff’s right to substantive due process (Count II) and the right to equal protection 
under the law (Count III).  In both Counts II and III, Plaintiff seeks an injunction that prevents Troy, 
“from interfering with Plaintiff’s proposed use of the property.” 
 

Our office will assume the defense of this case, absent objections from City Council.  If you 
have any questions, please let us know.  
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