E-09

TO: Mayor and Members of Troy City Council
FROM: Lori Grigg Bluhm, City Attorney
Susan M. Lancaster, Assistant City Attorney

Y()
DATE: May 29, 2007
SUBJECT: Karagiannakis and Garrett Family Partnership v. City of Troy, et. al.

Enclosed please find a copy of a re-plat lawsuit that was recently served on the City of
Troy. The Plaintiffs, Nick and Leslie Karagiannakis, are the owners of property that is
designated as “Outlot B” in the Troy Villas Subdivision No. 1 (north of Square Lake Road,
west of Rochester Road). The Co-Plaintiffs, Garrett Family Limited Partnership (hereinafter
“Garrett”) has a purchase agreement with the Karagiannakis family for a portion of this
property, which has or will be combined with the rear portions of other parcels that front on
Square Lake Road. Garrett proposes to build a 12-unit site condominium on this
approximately 6.04 acre parcel, which is currently landlocked and is located behind several
homes that front on Ottawa and Donaldson.

The plat for the property, Troy Villas Subdivision No. 1, does not expressly designate
a public roadway easement that would allow for a roadway to be constructed over the
property owned by co-defendants Arthur and Delphine Lubiarz (480 Ottawa). The plat
instead grants only a 43-foot private easement over that property. In 1981, a private
driveway agreement over this 43-foot private easement allowed for the construction of the
Karagiannakis’ residence (500 Ottawa). However, this agreement is extremely limited, and
authorizes only a private driveway to a single-family residence. It could not be used to
service a 12-unit condominium site. The only way to convert the private easement over the
Lubiarz property to a public road is to amend the plat and obtain a 43-foot wide public road
easement, which could then be combined with the 17-foot wide public road easement for the
recently re-platted Golf Estates Subdivision to provide the required 60 feet, for a public road.
This adjoining property is currently owned by other co-defendants, James and Cynthia Smith
(536 Ottawa).

The Plaintiffs had previously filed an action for Declaratory Judgment. In response, the
City filed a Motion for Summary Disposition arguing that the requested relief could only be
granted through a lawsuit under the Michigan Subdivision Control Act, which would be filed
against all persons having an interest that could be impacted by revisions to the plat.
Plaintiffs agreed to voluntarily dismiss their Declaratory Judgment action lawsuit, and have
now filed this plat revision lawsuit.

Our office will assume defense of this lawsuit absent objection from City Council.
Please let us know if we can provide additional information.
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STATE OF MICHIGAN ““I‘ “ “ |“
JUDICIAL DISTRICT l

SUM 3 SOSNICK
Gtthc;J::;-’:; :g;(;{;:; MONS AND COMPLAINT e JUDGE EDUORD SOSHICK o o oeer1

Court address Court telephone no.
1200 N. TELEGRAPH ROAD, PONTIAC, MI 48341 (248) 858-1000
Plaintiff name(s), address(es), and telephone no(s). Defendant name(s), address(es), and telephone no(s).
Nick and Leslie Karagiannakis i City of Troy, Michigan
500 Ottawa, Troy, MI 48085 a Michigan Municipal Corporation
o 500 W. Big Beaver Road
Garrett Family Limited Partnership Troy, MI 48084
5877 Livernois, Suite 103, Troy, MI 48098 Attn: City Clerk

Ptaintiff attorney, bar no., address, and telephone no.
Thomas G. Sawyer, (P19929)

Hutson, Sawyer, Reilly, Rupp & Schroeder
292 Town Center Drive

Troy, MI 48084

(248) 689-5700

NOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are nofified:
1. You are being sued.
2. YOU HAVE 21 DAYS after receiving this summons to file a written answer with the court and serve a copy on the other party
ortake otherlawful action with the court (28 daysifyouwere served by mail oryou were served outside this state). MCR2.111(C)
3. If you do not answer or take other action within the time allowed, judgment may be entered against you for the relief demanded
in the complaint.

TMAY 17 2007 ""ROETT6 2007 R

"This summons is invalid unless served on or before its expiration date.
This document must be sealed by the seal of the court.

Instruction: The following is information thatis requiredto be in the caption of every complaintand is to be completed
by the plaintiff. Actual allegations and the claim for relief must be stated on additional complaint pages and attached to this form.,
Family Division Cases
LI Thereis noother pending or resolved action within the jurisdiction ofthe family division of circuit courtinvolving the family orfamily

members of the parties.
(] An action within the jurisdiction of the family division of the circuit court invelving the family or family members of the parties

has been previously filed in :Court.
The action [Iremains Llisno longer pending. The docket number and the judge assigned to the actionare:
Docket no. Judge Bai' no.
General Civil Cases o

[ ] Thereis no other pending or resolved civil action arising out of the same transaction or occurrence as alleged in the complaint.
¥ A civil action between these parties or other parties arising out of the transaction or occurrence alleged in the carmplaint has

been previously filed in Oakland County Circuit -Gourt.

The action []remains is no longer pending. The docket number and the judge assigned to the action-are:
Docket no. Judge Bar no.

06-077072-CZ Edward Sosnick P20796
VENUE |

Plaintiff(s) residence (include city, township, or village) Defendant(s}) residence (include city, township, or village)

Troy, Oakland County, Michigan Troy, Oakland County, Michigan

Place where action arose or business conducted

Troy, Oakland County, Michigan

m o 5
m%/q} 2007 (/ WLW

Date Signature of attomey/pleisf— == ﬁ

Ifyou require speclal accommodations to use the court because of a disability or if you require a foreign languige interpreterto help
you to fully participate in court proceedings, please contact the court immediately to make arrangements.

MC 01 (3/06) SUMMONS AND COMPLAINT  MCR 2.102(B)(11), MCR 2.104, MCR 2.105, MCR 2.107, MCR 2.113(C)(2)(a), {b), MCR 3.206(A)



PROOF OF SERVICE Case No. 07- -CZ

SUMMONS AND COMPLAINT"

TO PROCESS SERVER: You are to serve the summons and complaint not later than 91 days from the date of filing or the date
ofexpiration on the orderfor second summons. You must make and file yourreturn with the court clerk. Ifyou are unable to complete
service you must return this original and all copies to the court clerk,

LCERTIF!CATE!AFFIDAVITOF SERVICE/NONSERVICE

L] OFFICER CERTIFICATE OR [J AFFIDAVIT OF PROCESS SERVER
| certify that | am a sheriff, deputy sheriff, bailiff, appointed Being first duly sworn, | state that | am a legally competent
court officer, or attorney for a party [MCR 2.104(A)(2)], and adultwho is nota party or an officer of a corporate party, and
that: (notarization not required) that: (notarization required)

[ 11 served personally a copy of the summeons and complaint,
[ | served by registered or certified mail (copy of return receipt attached) a copy of the summons and complaint,

together with

List all documents served with the Summons and Complaint

on the defendant(s):

Defendant's name Complete address(es) of service Day, date, time

[ I have personally attempted to serve the summons and complaint, together with any attachments on the following defendant(s)
and have been unable to complete service.

Defendant's name Complete address(es) of service Day, date, lime
Service fee Miles traveled | Mileage fee Total fee Signature
3 $ $
Title
Subscribed and sworn to befare me on . County, Michigan.
Date
My commission expires: Signature:
Date Deputy court clerk/Notary public

Notary public, State of Michigan, County of

ACKMOWLEDGMENT OF SERVICGE

I acknowledge that | have received service of the summons and complaint, together with

Attachments

on
Day, date, time

on behalf of

Signature



IUTSON, SAWYER,
REILLY, RUPP
& SCHROEDER

TTORNEYS AT LAW

32 TOWN CENTER DRIVE

ROY, M| 48084-1774

{248} 689-5700
AX (248) €89-5741

CIRCUIT COURT FOR THE
COUNTY OF OAKLAND KLEINE, Rogg;

Nick Karagiannakis and Leslie Karagiannakis,
husband and wife, and

Garrett Family Limited Partnership,

a Michigan Limited Partnership,

Plaintiffs,
Case No. -CZ

V.

Robert J. Kleine, Treasurer of the State of Michigan,
John P. McCulloch, Oakland County Drain Commissioner,

Larry P. Crake, Chairperson of the Oakland County Road
Commission, City of Troy, Michigan, a Michigan Municipal
Corporation, Arthur S. Lubiarz and Delphine J. Lubiarz,
husband and wife and James E. Smith and Cynthia A. Smith,
husband and wife, AT&T Corp, Consumers Energy Company, DTE
Energy Company, and all of those persons and entities which
are named and listed on the list of Defendants located in,
or within 300 feet of, the properties at issue in this
cause, or those persons taking under them, which list of
Defendants is attached hereto and made a specific part
hereof under the Michigan Land Division Act, THERE IS AN
ATTACHED LIST OF NAMES AND ADDRESSES OF ADDITIONAL PROPERTY
OWNERS AND MORTGAGEE DEFENDANTS, WHICH ARE ALSO NAMED AS
DEFENDANTS IN THIS CAUSE AND ARE MADE A PART OF THIS CAPTION
OF DEFENDANTS, IN THIS CAUSE AS IF FULLY SET FORTH HEREIN IN

EXHIBIT “47,

Defendants
/

HUTSON, SAWYER, REILLY, RUPP & SCHROEDER
By: Thomas G. Sawyer, (P-19929)

292 Town Center Drive

Troy, MI 48084-1774

Phone: (248) 689-5700

Fax: (248) ©689%-5741

Attorneys for Plaintiffs

5189 Alnd3a




HUTSON, SAWYER,
REILLY, RUPP
& SCHROEDER

ATTORNEYS AT LAW

292 TOWN CENTER DRIVE

TROY, M| 48084-1774

(248) 688-5700
FAX (248) 689-5741

COMPLAINT FOR CORRECTION OR REVISION
OF PLATS UNDER SECTIONS 221 THROUGH 229 OF THE
MICHIGAN LAND DIVISION ACT,
MCLA 560.221 THROUGH 229, OR FOR REPLAT,
AND FOR FURTHER EQUITABLE RELIEF

NOW COME the Plaintiffs, by their attorneys, HUTSON,
SAWYER, REILLY, RUPP & SCHROEDER, and for their Complaint
For Correction or Revision of Plats Under Sections 221
through 229 of the Michigan Land Division Act, MCLA 560.221
through 229, and for further eguitable relief state:

JURISDICTIONAL AND GENERAL ALLEGATIONS

La Plaintiffs, Nick Karagiannakis and Leslie

Karagiannakis, husband and wife, are each residents cf Troy,

Oakland County, Michigan (herein together “Plaintiffs
Karagiannakis”) and are the owners of Outlot “B”, Troy
Villas Sub No. 1, a subdivision plat as recorded on April 5
1960, in Liber 100 of Plats, Page 35, Oakland County
Records. A copy of the plat of Troy Villas Sub No. 1 is
attached as Exhibit ™17.

2. Plaintiff, Garrett Family Limited Partnership, is
a Michigan limited partnership, with its offices in Troy,
Oakland County, Michigan (herein ‘Plaintiff Garrett”), and
has acquired rights to purchase part of Outlot ™B” in Troy
Villas Sub No. 1.

3. In addition, Plaintiff Carrett is the owner of
property abutting Troy Villas Sub No. 1, (herein the

“Garrett Property”), which Plaintiff Garrett proposes would

!

2
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(248) 689-5700
AX (248) 689-5741

be added to and become a part of Troy Villas Sub No. 1, City
of Troy, Cakland County, Michigan, if Plaintiffs prevail in
this cause under Count II of this Complaint. The Garrett
Property is described in the attached Exhibit “27.

3 Defendant, City of Troy, Michigan, is a Michigan
municipal corporation, with its offices in Troy, Oakland
County, Michigan (herein “Defendant Troy”), and has certain
jurisdiction over the streets, roadways, public easements,
easements for road purposes and dedicated rights-of-way, in
Troy Villas Sub No. 1, and Golf Estates Sub, Troy, Oakland
County, Michigan, as Golf Estates was recorded on April 21,
1947, in Liber 58 of Plats, Page 23, Oakland County Records,
and 1s required to be joined as a party Defendant under
Section 224a of the Michigan Land Division Act. A copy of
the Plat of Golf Estates Sub is attached as Exhibit “3%
showing the 17 foot dedicated roadway along the westerly
property line of Lot 18 in that subdivision.

4. Defendants, Arthur S. Lubiarz and Delphine J.
Lubiarz, husband and wife, are, upon information and belief,
residents of the City of Troy, Oakland County, Michigan
(herein jointly and severally “Defendants Lubiarz”), and
are, upon information and belief, the owners of Lot 69, Troy
Villas No. 1, Troy, Oakland County, Michigan, except for the
West 13 feet, as recorded in Liber 100 of plats, page 35,

Oakland County Records, commonly known as 480 Ottawa Drive,
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and are required to be joined as Defendants under Sec. 224a
of the Land Division Act.

i Defendants, James E. Smith and Cynthia A. Smith,
husband and wife, are, upon information and belief,
residents of the City of Troy, Oakland County, Michigan,
(herein jointly and severally “Defendants Smith”), and are,
upon information and belief, the owners of that part of Lot
18, Golf Estates Subdivision, Troy, Oakland County,
Michigan, described as follows:

Lot 18, except the East 381 feet of Golf

Estates Subdivision, according to the plat

thereof, which plat was recorded on May 7,

1947, in Liber 58 of Plats, Page 23, Oakland

County Records, commonly known as 536 Ottawa

Drive.
and are required to be joined as Defendants under Sec. 224a
of the Land Division Act.

6. Defendant, Jay B. Rising, i1s the Michigan State
Treasurer, and is required to be joined as a Defendant under
Sec. 224a of the Land Division Act.

7. Defendant, John P. McCulloch is the Oakland County
Drain Commissioner, and is required to be Joined as a
Defendant under Sec. 224a of the Land Division Act.

8. Defendant, Larry B. Crake, is Chairperson of the
Oakland County Road Commission, and is required to be joined
as a Defendant under Sec. 224a of the Land Division Act.

9. To the knowledge of Plaintiffs, the following

public utilities have installations or equipment in Troy




IUTSON, SAWYER,
REILLY, RUPP
& SCHROEDER

TTORNEYS AT LAW

32 TOWN CENTER DRIVE

ROY, Ml 48084-1774

{(248) 689-5700
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Villas Sub No. 1 and/or Golf Estates Sub and are required to
be joined as Defendants under Sec. 224a of the Land Division
Act:

AT&T

DTE Energy

Consumers Energy

10. Upon information and belief, the Defendants, whose
names and addresses are listed on Exhibit “4" attached
hereto, are either (a) the owners of record title of each
lot or parcel of land located within 300 feet of the lands
described in this Complaint for correction or revision, or
(b) are those persons or entities of record claiming under
those owners of record title, and all the persons listed in
Exhibit “4” are required to be joined as Defendants under
Section 224a of the Land Division Act.

11. When Golf Estates Subdivision was platted on May
7, 1947, the plat reserved a 43 foot easement along the west
side of Lot 18.

12. In 1947, when Golf Estates was platted and
Defendant Troy was a township, it was, upon information and
belief, the practice, policy and procedure of the Oakland
County Road Commission, Troy Township and other townships in
Oakland County, when property was being platted, but where
dedicated streets were not necessarily being installed at
that time, to require 43 foot wide easements on each side of

the % section line for future road purposes. This explains
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the condition contained in the plat of Geclf Estates Sub that
sets aside and provides a 43 foot easement along the
westerly side of Lots 17, 18 and 63 of Golf Estates Sub
which was intended for future roadway purposes.

13. While regulations at the time of platting older
subdivisions in Oakland County contemplated road rights-of-
way along * section lines to be 86 feet in width, under
current circumstances the regulations of the Defendant Troy,
and most municipalities in Oakland County, require public
road rights-of-way for single family residential development
to be 60 feet in width (rather than 86 feet in width),
except along section lines.

14. On December 21, 1964, for the benefit of the
predecessors of Defendants Smith, in whose shoes such
Defendants now stand, a Court Order vacating Easement and
Correcting Description was entered in Oakland County Circuit
Court, whereby the 43 foot easement for road purposes, along
the westerly boundary of Lot 18 of Golf Estates Sub was
vacated, except that the westerly 17 feet of the easement
was not vacated, but was “dedicated to the City of Troy by
petitioners herein for road purposes”, and cbjections
raised, as stated in the Order against “the vacation of the
easterly 26 feet of said easement are withdrawn”. Defendant

Troy was a party to that lawsuit and Court Order which
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dedicated the westerly 17 feet of the easement for road
purposes.

15. The result of the December 21, 1964 Court Order
was to establish a 17 foot right-of-way for road purposes
dedicated to the City of Troy abutting the westerly side of
Lot 18 of Golf Estates Sub, which, when combined with the 43
foot easement described in paragraphs 16 and 17 just below,
the required 60 feet for road purposes for single family
development was thereby preserved which assured road access
to and the opportunity to develop Outlot “B”, Troy Villas
Sub No. 1. A copy of the above Court Order is attached as
Exhibit 5.

16. When Troy Villas Sub was platted on Februnary 3.
1955, as part of Troy Township, as recorded in Liber 77 of
Plats, Page 26, Oakland County Records, it also required a
43 foot easement along the East line of the subdivision,
which was intended for future roadway purposes. Although
the plat did not state specifically that the easement was
granted for roadway purposes, there can be no valid dispute
that this was the reason why it was 43 feet wide in
accordance with the policy and procedure of Oakland County
Government and Troy Township at that time for % section
lines. A copy of that plat is attached hereto as Exhibit

A} 6”-




HUTSON, SAWYER,
REILLY, RUPP
& SCHROEDER

ATTORNEYS AT LAW

182 TCWN CENTER DRIVE

TROY, MI 48084-1774

(248) 688-5700
TAX (248B) 689-5741

17. When Troy Villas Sub No. 1 was platted on April 5,
1960, at which time Defendant Troy had become a city, that
plat was established by platting Outlot A of Troy Villas Sub
into Troy Villas Sub No. 1, and provided a 43 foot easement
“for road purposes” along the East line of the subdivision,
which provided access to Outlot “B” of Troy Villas Sub No.
L

18. In July 1971, the then cowners of Outlot “B”
obtained written permission from Defendant Troy to construct
a roadway to Outlot “B”, which permission was required to
meet the requirements of Section 5.167 of the Troy City
Code. Copiles of that permission were recorded with_the
Oakland County Register of Deeds in Liber 5696, page 275,
OCR, on July 22, 1971. That permission and the provisions
of 5.167 of the Troy City Code in effect at that time are
attached as Exhibits “7” and “8”, respectively. This access
roadway was then constructed to Outlot “B”.

19. In 1981, the then owners of Outlot “B” again
sought permission from Defendant Troy to utilize the 43 foct
easement for road purposes as shown on the plat of Troy
Villas Sub No. 1, for ingress and egress to and from Outlot
“B”; and the Troy City Council, by resolution, directed its
City Attorney to prepare an agreement “to grant said use of
road easement, while maintaining the authority of the City

over the right-of-way”. A copy of that resolution is
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attached as Exhibit “9~.

20. The Troy City Attorney prepared such an agreement
which was signed by Defendant Troy and the then owners of
Outlot “B”. The terms of the Agreement repeatedly referred
to the road easement on the plat as being a “public easement
for road purposes”, and as a “public easement which was 43
feet wide”, and that the City Grantor “shall retain
authority over said public road easement right-of-way”. A
copy of that Agreement was recorded with the Oakland County
Register of Deeds on April 13, 1981, in Liber 8002, page 722
OCR, and is attached as Exhibit “10”.

21. The language of the foregoing agreement clearly
recognized that the 43 foot easement for road purposes was
intended as a public road easement right-of-way available to
the public for its use.

22. Recently, Plaintiffs Karagiannakis and Plaintiff
Garrett have sought through Defendant Troy to utilize this
43 foot public road easement in Troy Villas Sub No. 1, when
Combined with and added to the 17 foot wide dedicated strip
for road purposes in Golf Estates Sub, to establish a 60
foot wide public roadway easement which would permit public
access to, and for construction of, a site condominium
project on a portion of Outlot “B” of Troy Villas Sub No. 1,

utilizing such 60 foot wide public roadway easement.
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23. Upon information and belief, based upon
consultation with a retired Michigan licensed civil engineer
and surveyor, Richard Graham, who was the Troy City Engineer
in the 1960°s and 1870's, and consultation with a senior
management representative of the Oakland County Road
Commission, it was historically, a common practice, policy
and procedure in rural communities such as Troy Township
(and later the City of Troy) when plats were approved by the
municipality, by the Oakland County Plat Board, by the
Oakland County Road Commission and by the Auditor General of
the State of Michigan, to reserve easements 43 feet wide on
each side of a % section line (a total of 86 feet wide) to
assure that there would be land reserved for construction of
public roadways along these ¥ section lines. The Affidavit
cf Richard Graham in support of this Complaint is attached
hereto and made a part hereof.

24. Upon information and belief, the above referenced
governmental entities at that time didn’t necessarily
require that the roadways be dedicated or that road
improvements be installed at the time of platting, but
regquired that the plat would preserve 43 feet of land by
easement on each side of the % section line for future road
use; this is the reason why the earlier plats in Troy

Township and later the City of Troy either make reference to

10
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easements for road or street purposes or reserve 43 foot
easements along the ¥ section lines.

25. Defendant Troy, or its predecessor, Troy Township,
have utilized these types of reserved road easements in
plats to establish public roadways in other instances that
Plaintiffs are aware of.

26. Upon information and belief, under current
regulations, the Oakland County Road Commission, Defendant
Troy and most municipalities in Oakland County, the practice
of requiring an easement for right-of-way purposes has been
changed, and such entities now require the dedication of the
fee interest in a road right-of-way even when the roadway is
not being constructed and opened at that time.

27. Upon information and belief, Defendant Troy now is
cencerned that even though the plat of Troy Villas Sub No. 1
refers specifically to a 43 foot easement for “road
purposes”, that the plat does not state that the easement
for road purposes 1is dedicated to the public, and that
Defendant Troy believes it is necessary or advisable to have
a dedicated public street right-of-way in order to allow
this roadway to be installed to Outlot “B”, even though at
the time when Troy Villas Sub No. 1 and Golf Estates Sub
were platted it was not the practice to require specific
dedication of the land on which the 43 fcot easement was

established and reserved for future rcad use.

11
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28. The establishment of right-of-way easements,
rather than dedicated fee interests for the 17 foot easement
in Golf Estates Sub and the 43 foot easement and Troy Villas
Sub No. 1, was accomplished pursuant to the then prevailing
requirements and fully complied with ﬁhe policy, practice
and procedure for road rights-of-way by the governmental
entities then having jurisdiction over such roadways; in
acquiring Outlot B, Plaintiffs relied upon such then lawful
establishment of roadway easements, and it is now not
feasible to comply with the changed policy as specified in
the following paragraph.

29, Plaintiffs believe, and therefore allege, that the
intent of Defendant Troy in approving the plat of Troy
Villas Sub No. 1 for recording in 1960, as well as the
intent of other governmental agencies approving the plat,
was to reserve this 43 foot easement for road purposes for a
public roadway in the future, together with the 43 foot
easement reserved along the westerly side of Golf Estates
Sub; both easements being located along the % Section line
of Section 3, City of Troy, Michigan.

30. Further evidence of Defendant Troy’s intent to
establish a future roadway at this location, is evidenced by
the fact that on December 21, 1964, Defendant Troy consented
to a Court Order specifically agreeing to vacate a 26 foot

portion of the 43 foot easement in Golf Estates Sub, in

12
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exchange for a dedication of the westerly 17 feet of that
easement for road purposes. The only logical reason for
dedicating the 17 feet was to tie it in directly with the 43
foot easement reserved for roadway in Troy Villas Sub No. 1,
thereby establishing a total of 60 feet for a future public
roadway along the s section line, intended to be known as
Montclair Street.

31. Without the availability of a public roadway 60
feet wide serving Outlot B of Troy Villas Sub No. 1,
Plaintiffs Karagiannakis and/or Plaintiff Garrett wculd be
arbitrarily and unreasonably prohibited, without the
achievement of any legitimate governmental interest, and
contrary to the public policy encouraging the productive use
of land, from utilizing all of Outlot B for a permitted use
and develcpment for single family residential purposes as
intended when that subdivision was platted.

COUNT I — CORRECTION OR REVISION
OF PLATS TO ESTABLISH A PUBLIC ROADWAY

32. Plaintiffs repeat and re-allege the allegations of
paragraphs 1 through 31 of this Complaint as though fully

set forth herein.
33. BSections 221 through 229 of the Michigan Land
Division Act, MCLA 560.221 through 229, set forth provisions

for the correction or revision of plats.

13
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34. Upon information and belief, Plaintiffs héve
joined the necessary parties to correct or revise the plats
cf Troy Villas Sub Neo. 1 and Golf Estates Sub to establish
that:

(a) The existing 43 foot road easement extending
South from Ottawa Drive to a pecint 179.92 feet North of the
Scutheast corner of Outlot “B” of Troy Villas Sub No. 1
should be determined to be a public roadway dedicated to the
use of the public and all incidental uses for public
utilities, to be used as a public roadway in conjunction
with the 17 foot dedicated easement referenced in
subparagraph (b) just below, to provide service for the
benefit of Outlot B.

(b) The existing 17 foot easement in Golf Estates
Sub presently dedicated to the City of Troy for road
purposes by Court Order of the Cakland County Circuit Court
dated December 21, 1964, shall be determined to be a
dedicated public roadway as part of the plat of Golf Estates
Sub, dedicated to the use of the public, and used as a
public roadway, with all incidental uses for public
utilities to be used in conjunction with the 43 foot
easement referenced in subparagraph (a) just above, to
provide service for the benefit of Cutlot B.

35. That the plats of Troy Villas Sub No. 1 and Golf

Estates Sub shall be corrected and revised toe establish that

14
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the 43 foot easement and 17 foot dedicated roadway are
combined together to create a dedicated public roadway which
includes the incidental right to use them for the
installation of public utilities to provide service for the
benefit of Outlot B.

36. That this Court should direct all parties having
jurisdiction to take all necessary action to ensure that the
above roadway easements are dedicated to the public and that
the plats of Troy Villas Sub Ne. 1 and Golf Estates Sub are
properly corrected and revised and recorded with the Oakland
County Register of Deeds in accordance with this Judgment.

WHEREFORE, Plaintiffs pray that:

A. This Court correct and revise the plat of Troy
Villas Sub No. 1, City of Troy, Oakland County, Michigan, so
that the existing 43 foot easement extending South from
Ottawa Drive to a point 179.92 feet North of the Southeast
corner of Outlot “B” is determined to be a public roadway
dedicated to the use of the public, together with all
incidental uses for publie utilitiss to provide service for
the benefit of Outlot B.

B. This Court correct and revise the plat of Golf
Estates Sub, City of Troy, Oakland County, Michigan, so that
this extending 17 foot dedicated easement which is part of
the Easterly 17 feet of Lot 18 is determined to be a public

roadway dedicated to the use of the public, together with
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all incidental uses for public utilities, to provide service
for the benefit of Cutlot B.

C. That the interested parties, including all
governmental authority having jurisdiction over plat
corrections and revisions, take all necessary action to
assure that these roadway easements are dedicated to the
public, and that the plats of Troy Villas Sub No. 1 and Golf
Estates Sub are corrected and revised in accordance with
this Judgment and recorded with the QCakland County Register

of Deeds.
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COUNT II - ALTERNATIVE CORRECTION OR
REVISION OF PLATS TO ESTABLISH
PUBLIC EASEMENT FOR ROADWAY USE

37. Plaintiffs repeat and re-allege the allegations of
paragraphs 1 through 36 of the Complaint as though fully set
forth herein.

38. In the event that this Court should determine that
the plats of Troy Villas Sub No. 1 and Golf Estates Sub
cannot be corrected or revised to establish a dedicated
public roadway 60 feet wide as prayed for in Count I, then
Plaintiffs assert that, as an alternative, the Court should
enter its order and judgment establishing a public and/or
private easement with the width determined appropriate by
the Court; includirng:

A. Pursuant to the plat of Troy Villas Sub No.
1, this Court should determine that the plat of Troy Villas
Sub No. 1 should be corrected or revised to clarify that
there is a valid established easement for roadway purposes
at least 43 feet wide that can be utilized as a public
and/or private easement access road to Outlot “B”, which can
be utilized by Plaintiffs or their successor owners of
Outleot “B” for ingress, egress and installation of public
utilities within such easement pursuant to the Michigan Land
Division Act and applicable provisions of the Troy City

Code; and,
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B That the Oakland County Circuit Court has
previously determined in 1964 that there is a 17 foot
dedicated roadway extending along the Westerly property line
of Lot 18 of Golf Estates Sub, and this Court should
determine that the plat of Golf Estates Sub should be
corrected or revised to clarify that there is a wvalid 17
foot dedicated roadway pursuant to Court Order that should
be shown on the plat of Golf Estates Sub; and that this 17
foot roadway can be utilized by Plaintiffs, or their
successors or owners of Outlot “B”, as part of the roadway
access to Cutlot “B”,

39. That Defendant Troy has previously authorized
Plaintiffs Karagiannakis, and their predecessors as owners
of Outlot “B”, to utilize the 43 foot'easement for access to
Outlot “B” since at least 19271, and this Court should
determine that this easement is intended to provide easement
access and incidental public utility use of this easement,
and that Plaintiffs can extend that existing roadway across
Cutlot “B” to accommodate the site condominium project that

they intend to construct within Outlot “B”.

WHEREFORE, Plaintiffs pray for alternative relief as
follows:

A. That the plat of Troy Villas Sub No. 1 shall be
corrected or revised to clarify that there is a valid

established easement for roadway purposes at least 43 feet
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wide that can be utilized as a public and/or private
easement access road to OQutlot “B”, and that this shall
include the right to use that roadway easement for
installation of public utilities, to provide service for the
benefit of OQutlot B.

B. That the plat of Golf Estates Sub shall be
corrected or revised to clarify and there is a valid 17 foot
dedicated roadway that should be included on the plat of
Golf Estates Sub, which can be utilized by Plaintiffs, or
their successors, along with the 43 foot easement across
Troy Villas No. 1, as part of the roadway access to Outlot
"B”, including the right to use that roadway easement for
installation of public utilities, to provide service for the
benefit of Outlot B.

B That the interested parties, including all
governmental authority have jurisdiction over plat
corrections and revisions, take all necessary action to
assure that their rcadway easements are corrected or
revised, to indicate that they are part of the plats of Troy
Villas Sub No. 1 and Golf Estates Sub, including incidental
use of the easements for public utilities and are recorded

with the Oakland County Register of Deeds.
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COUNT III - FURTHER CORRECTION OR
REVISION TO THE PLAT OF TROY VILLAS SUB NO. 1
BY REPLAT TO ADD ADDITIONAL LAND TO OUTLOT “B"

41. Plaintiffs repeat and re-allege the allegations of
paragraphs 1 through 40 hereof as though fully set forth
herein.

42. In the event the Court elects to correct or revise
the plat of Troy Villas Sub No. 1 to establish a public
and/or private easement for roadway purposes and
installation of public utilities across part of Troy Villas
Sub No. 1 and/or Golf Estates Sub, as prayed for as an
alternative relief in Count II of this Complaint, rather
than to grant the relief prayed for by Plaintiffs in Count I
of this Complaint, then it will be necessary to further
correct or revise the plat of Troy Villas Sub No. 1 by
replat to add a parcel of land to the plat as an additional
part of Qutlot “B”; such parcel of land in the City of Troy,
Oakland County, Michigan, to be added to the plat as part of
the replat is described as follows:

SEE LEGAL DESCRIPTICN PART “B” OF

PARCEL 20 containing 0,99 acres attached
hereto as Exhibit “2” which is part of
Certificate of Survey of Professional

Engineering Associates dated 6/17/05,
Job No. 2002014.

43. The addition of this acreage land to Cutlot “B” as

part of the replat of Troy Villas Sub No. I will permit

Plaintiffs to include that property in its site condominium
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development as part of an additional lot and to provide a
detention area within the site condominium development as
shown on the plan for site condominium development attached
hereto as Exhibit “117.

WHEREFORE, Plaintiffs pray for alternate relief as
follows:

A. If this Court elects to correct or revise the plat
of Troy Villas Sub No. 1 and/or Golf Estates Sub in
accordance with the alternative relief set forth in Count II
of the Complaint, that it further replat the subdivision by
the addition of the acreage property in the City of Troy,
Oakland County, Michigan, described in paragraph 42 of this
Count III as a part of Outlot “B”.

B. That the interested parties, including all
governmental authority having jurisdiction over plat
correction and revisions and replats of a subdivision, take
all necessary action to assure that such additional acreage
parcel is added to Outlot “B” of Troy Villas Sub No. 1
thereby increasing the size of Outlot “B” to the extent of

such additional property.
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COUNT IV — DECLARATORY JUDGMENT UNDER MCR 2.605
OR OTHER EQUITABLE RELIEF DETERMINING THAT LOT 69,
(EXCEPT THE WEST 13 FEET) OF TROY VILLAS SUB NO. 1,

AND LOT 18 (EXCEPT THE EAST 381 FEET OF GOLF ESTATES
SUB) ARE NOT NON-CONFORMING LOTS IF A PUBLIC
ROADWAY OR A PUBLIC OR PRIVATE ROADWAY ARE
ESTABLISHED ABUTTING THOSE PROPERTIES.

44, Plaintiffs repeat and re-allege the allegations of
paragraphs 1 through 43 of the Complaint as though fully set
forth herein.

45, The plat of Golf Estates Sub was recorded in 1947
when Defendant Troy was a township, and the plat provided
for a 43 foot easement along the westerly side of Lot 18 in
that Sub. Plaintiffs assert that the 43 foot easement was
clearly intended for road purposes in accordance with
accepted platting practices in Oakland County at that time.

46. Upon information and bhelief, in about 1964, the
then owners of part of Lot 18, Golf Estates Sub built a home
directly in that 43 foot easement.

47. Upon information and belief, when the owners of
part of Lot 18 discovered that they had constructed their
home within a roadway easement, they initiated a plat
revision lawsuit to amend the plat of Golf Estates Sub and
they joined Defendant Troy in that lawsuit.

48. That lawsuit resulted in a Court Order in 1964,
Exhibit “5” hereto, which eliminated the 43 foot easement

across part of Lot 18 and the owners of part of Lot 18
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dedicated the remaining 17 feet of that easement to
Defendant Troy for roadway purposes.

45. Upon information and belief, the intent and result
of the 1964 Court Order was to remove the home on part of
Lot 18 from its encroachment into the 43 foot easement, and
left Defendant Troy with a dedicated 17 foot roadway which
tied in with the abutting 43 foot easement for road purposes
in Troy Villas Sub No. 1, thereby establishing a 60 foot
roadway, to provide service for the benefit of Outlot B.

50. Upon information and belief, there was no
Defendant Troy ordinance requirement in 1964 that the side
yvard of lots having double road frontage must set back 40
feet from the roadway, and so the home was permitted to
remain on part of Lot 18 well within 40 feet of the roadway
frontage on its side yard; however, and in all events, the
home was constructed within the easement, and now within
close proximity of the dedicated 17 foot roadway easement,
by the predecessors of Defendants Smith, in whose shoes such
Defendants now stand, with full notice of the easement as
provided by the 1964 Court Order.

51. Upon information and belief, by 1982, part of Lot
18 Golf Estates Sub was a non-conforming lot, as evidenced
in part by the fact that the owners applied for and obtained
a variance to build a 30 foot by 40 foot accessory building

on their non-conforming lot.
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52. Upon information and belief, the owners of part of
Lot 65, Troy Villas Sub No.l, obtained a permit to build
their house in September 1976. In their plot plan submitted
to Defendant Troy they did not show that they were building
the house within approximately 32.5 feet of the existing
roadway easement on the East side of their house. It is not
certain what the Defendant Troy side yard setback
requirement was at that time from roadway easements, but it
is clear that the house and attached garage were built
within approximately 32.50 feet of that roadway easement
which had been approved and constructed before the house was
built on part of Lot 69.

53. Upon information and belief, the Defendant Troy
has not enforced its side yard setback requirements against
either the Smith property, part of Lot 18, Golf Estates Sub,
or the Lubiarz property, part of Lot 69, Troy Villas Sub No.
1, and both properties are presently non-conforming uses
since their side yards encroach into the existing 40 foot
side yard set back from roadways or roadway easements.

54. It is anticipated that Defendant Troy and/or
Defendant Lubiarz and/or Defendants Smith may assert that
the granting of Plaintiff’s request in Count I and/or Count
IT of this Complaint for a correction or revision to the

plats of Troy Villas Sub No. 1 and Golf Estates Sub will
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result in the creaticn of a new non-conforming use of their
property which will impair the value of their property.

535. However, any non-conforming use was self-imposed
as to Defendants Smith on part of Lot 18 of Golf Estates Sub
since their predecessor built the home right into the 43
foot easement of which 17 feet is now a dedicated roadway to
Defendant Troy as a result of the 1964 Court Order.

96. As to the Defendants Lubiarz property, part of Lot
69 of Troy Villas Sub No. 1, their building is already
located within approximately 32.5 feet of the existing 43
foot easement for roadway purposes.

7. This Court under its declaratory relief powers in
MCR 2.605 has the authority to equitably determine that the
Defendants Lubiarz and Defendants Smith properties are
already non-conforming structures or uses, and that the non-
conformity is not caused by any acts of Plaintiffs in
attempting to utilize their property, Outlot “B”, for valid
site condominium development purpose.

58. This Court should determine under its general
equitable powers that Defendants Lubiarz and Defendants
Smith properties are presently non-conforming properties
under the Defendant Troy Ordinances, and that the non-
conformity is not established by permitting Plaintiffs to
use thelr property for a valid legal purpose, but was

established by prior actions of Defendants Smith and

25




HUTSON, SAWYER,
REILLY, RUFP
& SCHROEDER

ATTORNEYS AT LAW

192 TOWN CENTER DRIVE

TROY, M| 48084-1774

(248} 689-5700
TAX (248) 689-5741

Lubiarz, or their predecessors in whose shoes they now
stand, in relation to the now existing ordinances of
Defendant Troy.

59. Plaintiffs should not be deprived of the use of
their property when the 60 foot roadway between Troy Villas
Sub No. 1 and Golf Estates sub has existed since at least
1960, and any non-conformity will not be caused by the grant
of relief sought by Plaintiffs in Count I and/or Count II,
but was caused by the acts of Defendants Lubiarz and/or
Smith, or their predecessors in whose shoes they now stand,
by constructing their homes within the required setback
area, or as a result of the previous establishment of the
setback area by Ordinance after the homes had been
constructed on part of Lot 18 and part of Lot 69 and thereby
created an existing non-conformity of those two lots.

WHEREFORE, Plaintiffs pray as follows:

A. That this Court enter a Declaratory Judgment
under MCR 2.605 determining that the granting of the relief
prayed for by Plaintiffs under this lawsuit will not be the
cause of any non-conforming condition to the properties of
Defendants Lubiarz or Defendants Smith and that any such
condition already existed prior to the filing of this case.

B. That Plaintiffs are entitled to general
equitable relief under the powers granted to this Court to

declare that, if the Court grants Plaintiffs the right to
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utilize their property for the purposes prayed for in Count
I and/or Count II, such grant of relief sought by Plaintiffs

shall not result in the creation of nonconforming uses, and

that previously created non-conforming uses existed on the

Smith and Lubiarz properties at the time of filing this

case.

Respectfully submitted,

HUTSON, SAWYER, REILLY,
RUPP & SCHROEDER

Thomas G. Sawywr/ (P1 9)
Attorneys For Plainté&ffs
292 Town Center Drive
Troy, MI 48084-1774

(248) 689-5700

Dated:MA}/ /7 , 2007

Complaint For Further Relief
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CERTIFICATE OF SURVEY

LEGAL DESCRIPTION
(FROM TAX ID. 20-03-~376-020)

LAND LOCATED IN THE CITY OF TRQOY, COUNTY OF OAKLAND, STATE OF MICHIGAN,
DESCRIBED AS FOLLOWS:
THE WEST 120 FEET OF THE EAST 5 ACRES OF THE SOUTH 20 ACRES (MEASURED AS

EAST 20 ACRES) OF THE EAST 1/2 OF THE SOUTHWEST 1/4 OF SECTION 3, TOWN 2
NORTH, RANGE 11 EAST, EXCERPT THE SOUTH 60 FEET THEREOF TAKEN FOR SQUARE
LAKE ROAD.
LEGAL DESCRIPTION
PARCEL "A™

PART OF THE ABOVE LEGAL DESCRIPTION FROM TAX ID. 20-03-376-020, PART
OF THE SOUTHWEST 1/4 OF SECTION 3, T. 2 N, R. 11 E.,, CITY OF TROY, OAKLAND
COUNTY, MICHIGAN, COMMENCING AT THE SOUTH 1/4 CORNER OF SECTION 3
THENCE ALONG THE SOUTH SECTION LINE N B9°52'24" W, 534.00 FEET, THENCE

N 00°54'23" E, 60.01 FEET TO THE NORTH RIGHT OF WAY LINE OF SQUARE LAKE
ROAD (120 FEET WIDE) AND THE POINT OF BEGINNING; THENCE N 89°52'24" W,
120.00 FEET, THENCE N 00°54'23" E, 240.02 FEET; THENCE S 89°52'24" E, 120.00

FEET; THENCE S 00°54’23" W, 240.02 FEET TO THE POINT OF BEGINNING,
CONTAINING 0.66 ACRES.

LEGAL DESCRIPTION
PARCEL "B"

PART OF THE ABOVE LEGAL DESCRIPTION FROM TAX ID. 20-03~376-020, PART OF
THE SOUTHWEST 1/4 OF SECTION 3, T. 2 N, R. 11 E., CITY OF TROY, OAKLAND
COUNTY, MICHIGAN, COMMENCING AT THE SOUTH 1/4 CORNER OF SECTION 3;
THENCE ALONG THE SOUTH SECTION LINE N 89°52'24" W, 534.00 FEET, THENCE

N 00°54'23" E, 60.01 FEET 7O THE NORTH RIGHT OF WAY LINE OF SQUARE LAKE
ROAD (120 FEET WIDE); THENCE CONTINUING N Q0°54'23" E, 240.02 FEET TO THE
POINT OF BEGINNING; THENCE N 89°52'24" W, 120.00 FEET; THENCE N 00°54'23" E,
359.75 FEET TC THE SOUTH LINE OF OUTLOT "B THENCE $ 89°53"15" E, 120.00

FEET, THENCE S 00°54'23" W, 359.77 FEET TO THE POINT OF BEGINNING,
CONTAINING 0.99 ACRES.

SECTION CORNERS

SQUTH 1/4 CORNER SECTION 3, T.2N..R.11E,

BRASS CAP PS No. 25854

PK NAIL WITH TAG No. 25854 IN NW FACE UTILITY POLE N13°t., 29.80°
PK NAIL WITH TAG No. 25854 IN NW FACE UTILITY POLE S$25°%., 53.20'

PK NAIL WITH TAG No. 25854 IN NW FACE UTILITY POLE S04°t., 88.58'
TOP NUT OF HYDRANT S36°W., 51.87'

SQUTHWEST CORNER _SECTION 3, T.2N., R.UIE.

BRASS CAP PS No. 25854

P NAIL WITH TAG No. 25854 IN NW FACE UTILITY POLE N53°E, 69.15'
PK NAIL WITH TAG No. 25854 IN SW FACE UTILITY POLE - S50°E,, 50.25'
PK NAIL WITH TAG No. 25854 IN NW FACE UTILITY POLE S52°W.,, 54.62'
PK NAIL WITH TAG No. 25854 IN S FACE UTILITY POLE  N65°W., £62.88

PROFESSIONAL
ENGINEERING
ASSOCIATES
|CLIENT: , . 2430 Rochester Ct. Suite 100
LADD'S INC. SCALE:  NONE | JOB No: 2002014 | %50, "M\ 4a0a3- 1072
5877 LIVERNOIS ROAD S-103 DATE: 61705 248) 689-8090
TROY, MICHIGAN 49098 REVISED 5-10-07 | OWG. Noi 2 of 2 (2ee)
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LIST OF NAMES AND ADDRESSES
OF ADDITIONAL PROPERTY OWNERS
AND MORTGAGES DEFENDANTS
NOT SPECIFICALLY NAMED IN CAPTION

TO CASE NO. 07-

-CZ2

Michael A. Johnson and Nelly M. Alvarado

422 E. Square Lake Road
Troy, MI 48085

New Century Financial, LLC
300 Park, Suite 100
Birmingham, MI 48085

Charter One Bank, N.A.
1250 W. 14 Mile Road
Troy, MI 48085

Dollar Bank, F.S.B.
Mortgage Service Center
PO Box B466

Canton, OH 44711

Earl Melton and Margrethe Melton
6055 Montclair Drive
Troy, MI 48085

Standard Federal Bank
2600 W. Big Beaver Road
Troy, MI 48084

Douglas F. Avery and Bonny A. Avery
440 Ottawa Drive
Troy, MI 48085

Gloria K. Hein Living Trust
382 Ottawa Drive
Troy, MI 48085

Gary W. Molnar and Charlene K. Molnar
323 E. Square Lake Road
Troy, MI 48085

Walter L. Krell
350 Ottawa Drive
Troy, MI 48085

EXHIBIT

”l{.”



ABN AMRO Mortgage Group, Inc.
2600 W. Big Beaver Road
Troy, MI 48084

Darell Dowdy and Dyanne Dowdy
390 E. Square Lake Road
Troy, Mi 48085

Standard Federal Bank, N.A., Collateral Services
4747 W. Irving Park Road
Chicago, IL 60641-9915

Timothy Ellis
374 Ottawa Drive
Troy, MI 48085

Rizwan Qadir
4108 Glencastle
Troy, MI 480098

Mortgage Electronic Registration Systems
PO Box 2026
Flint, MI 48501-2026

Frank L. Schaller and Debra L. Schaller
362 Ottawa Drive
Troy, MI 48085

Lisa A. Blankenship
400 Ottawa Drive
Troy, MI 48085

Roman Kulikowski and Marianna Kulikowski
450 Ottawa Drive
Troy, MI 48085

Ukrainian Self Reliance (MI) Credit Union
26791 Ryan Road
Warren, MI 48901

Alisha L. Fall Revocable Living Trust
324 Ottawa
Troy, MI 48085



National City Bank
6750 Miller Road
Brecksville, OH 44141

National City Mortgage Company
3232 Newmark Drive
Miamisburg, OH 45342

Garmin L. Ingram and Vicki 1. Ingram
443 E. Square Lake Road
Troy, MI 48085

Comerica Bank

PO Box 75000, One Detroit Center
500 Woodward Avenue

Detroit, MI 48226-7235

Karen Bayour
360 E. Square Lake Road
T¥oy, MI 458085

Michael A. Johnson Builder, TLC
440 E. Square Lake Road
Troy, MI 48085

Raymond W. Thornlow and Jacqueline C. Thornlow
6089 Montclair Drive
Troy, MI 48085

Credit Union One
400 E. Nine Mile Road
Ferndale, MI 48220

Franklin D. Landmesser and Avis C. Landmesser
568 Ottawa Drive
Troy, MI 48085

Grace Joan Peters Weiss
525 E. Square Lake Road
Troy, MI 48085

Chase Manhattan Mortgage Corporation
1500 N. 19*® Street
Monroe, LA 71201



William C. Lewis and Kathy L. Lewis
555 E. Sguare Lake Road
Troy, MI 48085

Flagstar Bank, FSB
5151 Corporate Drive
Troy, MI 48098

Louis Polsinelli, Jr. and Wanda Polsinelli
585 E. Sguare Lake Road
Troy, MI 48085

Joseph D. Clemons and Alicia M. Clemons
338 Ottawa Drive
Troy, MI 48085

LaSalle Bank, NA
4747 W. Irving Park Road
Chicago, IL 60641

Robert Schultz, Jr. and Barbara Ann Schultz
Joint Revocable Trust Dated 4/22/94

361 E. Sguare lake Road

Troy, MI 48085

Jimmie Peace and Pauline E. Peace
405 E. Square Lake Road
Troy, MI 48085

Wells Fargo Home Mortgage, Inc.
1 Home Campus
DaesMoines, IA 50328

Katherine L. Marshall
333 E. Square Lake Road
Troy, MI 48085

Best Socurce Credit Union
289 N. Telegraph
Waterford, MI 48328

Robert J. Fuller and Sharon Fuller
411 E. Square Lake Rcad
Troy, MI 48085



National City Bank of Michigan/Illinois
16333 Trenton Road
Southgate, MI 48195

Merrill Lynch Credit Corp
4802 Deer Lake Drive East
Jacksonville, FL 32246-6984

Richard C. Biggers
406 E. Square Lake Road
Troy, MI 48085

The Zobel Family Living Trust
615 Ottawa Drive
Troy, MI 48085

Franklin W. Roush and Linda M. Roush
Joint Trust dated 10/18/2006, and
any Amendments thereto

6312 Donaldson

Troy, MI 48085

Roy R. Morgan and Violet P. Morgan
565 Ottawa Drive
Troy, MI 48085

Gerald W. Hall and Karen D. Hall
610 Ottawa Drive
Troy, MI 48085

William S. Wallace and Lynn M. Flint
605 E. Square Lake Road
Troy, MI 48085

JP Morgan Chase Bank, NA
1111 Polaris Parkway
Columbus, OH 43240

Thomas A. Newland and Penelope E. Newland
535 Ottawa Drive
Troy, MI 48085

Comerica Bank
39200 Six Mile Road
Livonia, MI 48152



Mary L. Edgar
485 QOttawa Drive
Troy, MI 48085

David M. Sidlar and Kristen I. Moeller
445 Ottawa Drive
Troy, MI 48085

Kathleen M. Seger
6302 Donaldson
Troy, MI 48085
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STATE OF MIGRIGAN

IN THE CIRCUIT(.'CHRSF FGR THE COUNTY OF CakILAND l

02t DEC 21 K4
IN RE: PETITION TC VACATE EASEMENT 23
IN GULF SSTATES SUBLIVISION AND %l 0
TO C%RRWICH OF i \%@3'
ROCHESTERYIUAD, ‘& AR
r.—/_B a (ﬁ A
v ey 7 oty
- -t - RN T -
”‘15\:}, - E
TELES LONGTIN and WAHNEETA LONGTIN, b;'" (> D
,‘ hiz wife, . :1‘5‘“___ Sy
| 1 ';}
}! Blatatifln, in %
i &
i - - N 1E 393 |
! . . e ;
o AJDITOR-GENERA &, ot 1°, CRIJER YACATING “ASEMENT /\NU !
|
UORRECTUIC UESCRIPTION f

: Bef:nduncs,

d At ioseaalos of the afvrestid Zour: Mold i the
- Clry of Pontize, County end State ak7v2 named oo g
dayof NECZ | IN 1964 L ACDL, 1964,

1
o,

I
SE HONCRASLE PHILIP PRATTY

! PRESENT: L .
Clrenit Juége

} The {otition (0 thiy cauve havidg bean fled by “Trloa Longrin aod
j 'Yahneew Longtin his wife, under cath, and geveral bearings naving bevn be
i oo ovpen Court with | roceedings recorded (n the usual manner, and petitione
] naving produced satigfactory evidence of the statutory methods of eervice, '
! and the ;‘rlrtic-.'! hereto having reached an amicable settlemear of this

(j matter,
" IT IS HEREBY ORDERED, that the rellef prayed for in said Petition
| (8 grantsd, and that raid prat, being the plat of Golf Eqtatss, & subdiv{aicm
J o part of the Southeast 1/4 of Secdon 3, Town 2 North, Renge 11 Eant,

i
:
( Troy Townshlp, Ouklaod County, Michigan, &% recorded in Plats, Libsr 58

to—
MAL:oL 1. Hemrs Page 23, Oaklond County Recorua, and the restrictions thereto ag recorded
« ATTORNDY AT Law .
W anlmn BQUARE BLDa. ;,U

lemu..o;u MiciIaam
&1 1 338
-1-

EXHIBIT ''g5'



.
'

e

»
-

..’i .F--!O' L ‘B“m . _-‘.,. ey _ﬁ-__'i::_‘_,.,.._ ._:_.‘ : ._,_’ FEEn w

vk
e’

w1
A } BT 0
it &
e Liip :
. e
: [ o h
; i it
! : s 3668 e 258 Ry

.";

& dn)
- .
Vi

In Liber 2129, Pages 324 tirough 528, Caxlaod County Re:u:de, are

hereby amendad e that 1be misdescription of Rochester Roed 16 1eimived

D Drpearons
* rmey ey
s Comm,

3
iy
]

j
;! |
| |
|

i
! bhereby from setd Lot 1§, excxpt the east 381 fcet, and that the 43 oot

»

Q.

:.‘..'Ih
LA

I easement appearing ln sald plat and reetricticoe is herhy vaczied ag 10

*

l:-'i‘ o

I sald Lot ¥, except the Easr 381 f=et and the citle to the same is hereby
|

J‘,
h vesrted (o the owners of asid lor; except Wit the westerly 17 {eer ot 1alc

1 _
cagsement (8 not vecated, buc le dedicated 1o the Cliy uf Troy by petiticners

I
" bLertin for rcaod purcoger. The Court hereby recogntzew thut ali objecrione .

APkt BCIRRCTY JE* XY )

Ld
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e

herctofore ralgcs @ =lnst the vecation of t3e easterly 2o feet of seid 288e -

'ment are withdrowm.

PHILP PRATT
Clrcudc Judge

Ant? Man g
-
1]

{  APPROVED AS TO FORM AND
. SUBSTANCE AND OBJECTICNS
L WTTTIRA NG

F\

S

Matloy LI, Jurks

Amorney for the City of Troy
IG5 E. Mauple Road
Birmingham, Michigan
44-2336

’j ol
SO ST DA SR

o
“onald Wm. Sargent
Attorney for Joseph Blllcki, 2t al
L 1141 E. Seven Mile Roed
‘ Detroit 3, iiichigau
I Tw. 1-1000
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BNGW ML MIN T THESE PRESEMIS, kgt ay MaX Rosenfeld and .

Fannle Rosenfeld, his wile, and Frank Leonard any,

Graceleomard, g wye U

e menrertis kaog Gaeind the land smbiagad o
n

14 bt and planed by by lnaes ot TROY VILLAS,"

3. W. 1/4 of See. 3, T-2-N, R-11-E, Tro
Cakland County, Michigan

A part of the
¥ Township,

854 et the penen o1 thoms an 1a.d plov eie
hareby deduaind te the var af the public
ARE RESEAVED Foa PUBLKC UTILITIES
AHALL BE ERECTED THEREOMN.

Sgnod and Sealnd in
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Grace Lecnard
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"TROY VILLAS"

N e PART OF Tue SWh oF SEC.3 T-2.5 R~ll-E,
a1 Engrieer ot
TROY TOWNSLIP CAKLAND COUNTY MICHIGAN. [ T
L i
Janua - 1954 S5CALR 1"=2200" .
0 80 oo toa 3o 400 eno faAcs
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o UAKLANG, County
My Commivion arpies, MAAY IV Joyr

W 1/4 corner of Sec. 3,
T-2-H, R-11.E, Troy Township, Oaklznd County, Michigan,
thence 5 87°41' E along the E and W 1/4 Une of zaid

secllon, 2802.57 feet to the centor of aald secticn, thence
B0L°21'07* W along the N and 81/4 lne of paid soction,
1683. 61 feel, thenca N 80°32'29" W, 1333, 95 feet,

thence N 32°07743* W, 715, 7 [eet, thamce N 70*28'20%

W, 258.18 leet, thence N 10°68' 30* W, 620.55 Teet,
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71 {990
Riﬁﬁmﬁﬁumwﬁg T 52709
col COR
on AD” AGREEMENT
12 A2
City of Troy 9T Jw 22 pH

500 W. Big Beaver
Troy, Michigan

Gentlemen: 0; Lwﬂi‘é;;{%ﬂf“ﬁus
pueatf (2217 Clewson, Royal Oak, Mi)

The undersigned
oWnsx or has__an interest #n the go'ii:o?ﬁng gscr?&"g property

situated in the City of Troy, County of Oakland, State of Michigan, to-wit:

Outlot B; Troy Villas Subdivision #1

.

At the present time, there is no improved road from

to said property described above. (I) (We) request per'm:'fssqnn to

use the _ fuenra read right-of-way for a temporary
road and agree:

1. To construct at our expensz any road or drainage needed to
obtain access.

2. To maintain said roadway at no expense to the City.

3. To join in petitioning for a road improvement in
and we hereby waive any right to object to the insufficiency

of any such petition by reason of the failure of the undersigned
to join therein. '

4. To accept City rubbish service at the point where said temporary
road meets an approved public right-of-way.

5. To save the City harmless from any damage resulting from inability
of the City to provide the above described property with police,
fire and other municipal services as a result of inadequate access
to said property.

6. To notify any purchaser from us of said premises of the existence
of this agreement and consent to the marking of tax bills and
records showing the temporary nature of the road and the obligations
hereunder.

7. To meet all requirements of Section 5.167 of the Troy City Code.

8. To pay the cost of recording this agreement in the Tract Index of
the Oakland County Register of Deeds.
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TEMPORARY ROAD AGREEMENT (Continued)

9. Other Conditions:
"he property owner must place a culvert pipe across

the ditch along Ottawa according to standard as

established by the Public Works Department.

Dated:

HITHﬁSSES: SIGNED:

das H. Tweker 717 (1,
A@ff&ﬁ‘lﬂﬂ Hﬁﬁﬁﬁﬁn BY: DATE: Royal Omoaich. 48073

7- 2-7)

rrank Gerstenecker

STATE OF MICHIGAN g
COUNTY OF _ p5s1a04

On this 2 pen da of A.D.
19_73, before me, a Notary Pﬁb]ic in and f%f-!said county,
personally appeared z : :
to me-kinown to:be- the:sa perS” ;
executed the within 1nstrunent

to be thelp free act and deed

Distribution: This document prepared by
Joel A. Garrett
Hanager Office 434 Lesdale
Building Department Troy, Mich. 48084
Fublic Works Department Return to: K.L. Courtney, City Clerk
City Clerk's Office City of Troy
Owner 500 W. Big Beaver Road

Register of Deeds Office Troy, Michigan 48084



Masonry walls shall be erected on a concrote foundation which shall have a minimum dept —
inches below 2 grade approved by the Building [nspector and shali be rot less than four FJF.Z ﬁ{ SIELY
the wall to be erected. nchcs  wi
Masonry walls may be constructed with openings above thinty-two (32) inches above zrade srovided su
Ings are not larger than sixty-four (54) square inches and do rot comprise more than one<aird (1 1) of the -
of lhat part of the wall located more than thirty-two (32) inches abave grade.

(4) The Board of Appeals may waive ur modify the foregowng requirements whsre cause can b2 showm ‘hae
purpcie would be cerved, providsd that in ro instance skail a required wali be permutled to be less ihan i
six tnches (+' - §7) jn he:ght.

Ia consiceralion of requesis to waive wall requirements between nonresidentual and residental districts, or
shall refer the request !o the Planmung Commiss.on {or = determinatina

! In such cases ay ke Planning Commussion deternuines the residential distmict 0 be a fuler

¢ aoaresidertizl ;3
Boa_n:‘! may lemporarily waive wall requirements for an in:tial period not lo exceed tweiva (12) months .
of subsequent waivers shall be permitted, provided :hat the Planaing Commussion shall maks 3 determin
§ hereinbefore described, for each subsequent wa:ver prior io the granting of such waiver by the Baard
“;‘ 5.166. USE RESTRICTION:
No portion of a lot or parcel once used in compiving with the provisions of this Ord:nance for rards, lot area per
density as for a developmen! in the mulliple famuly districl. or percentage of let occupancy. in connecton
exisling or proposed building or structura, shall again e used as part of the lot or parcel required 1n connecti
any other building or structure existing or intended 'o exist al the same time.

.K( 5.].67' Required Street Access. Any parcel of land which is to be occupisd by =
or building, other than an accessory use or building, shall have froatas

and direct access to a public street or privats easement which meets cne
the following conditions:

1) a public street with a roadway which has been acceptad For
maintenance by the City, or

2) a public street right-of-way which has not been accepted for
maintenance by the City for use as a public street drgrditg
the property owner has signed an agreement with the City in
which he agrees to:

(a) assume complate responsibility for the maintenance
of said strezet access, and,

(b) join in petiticning for a special assessment street
improvement project, and,

(c) notify any purchaser or lessee of said property of
the existence of said agreement, or,

10-16-67

& 3) a permanent and unaobstructes private easement of record having
a width of at least thirty feet, except where an access easement
of record of less width existed prior to the adoption of this
amendment, and a reoadway meeting City standards for vehicular
traffic, leading to 2 public street as defined under item (1)
above, providing property owner has signed an agreement with

the City in which he agrees to:

(a) assume complets responsibility for the maintenance

of said s<re=t access, and,
(b} notify any purchaser or lassee of said property of the

existence of said agreement.
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RESOLUTION TO APPROVE STREET USE AGREEMENT - OTTAWA TO OUTLOT 3, TROY
c~3

VILLAS SUBDIVISION

Resolution +81-308
Moved by Taucher
Supported by Pallotta

RESOLVED, That che requestc from Ladds.
Jrtawa Streec to Cutloc B, Troy Villas Subdivision,

hereby granced; and
8E IT FURTHER PRESOLVED, That the Cicv Attorney is directed toc prepare an agreemenE Lo grant

said use of rcad easement, while maintaining the authority of che Citcy ever the righc-of-way.

Inc.- Hometrend, to use che road 2asament from

far driveway access tc the site, is
et e s it

Yeas: All-6
Absenc: toyle -

s aC 4-13-8
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PUBLIC ROAD EASEMENT USE AGREEMENT.; 24208

THIS AGREEMERT, made and entered into this _2ZS7fday of

Apeil .» 1981, by and between the CITY OF TROY, a Michigan
of 500 W. Blg Beaver Road, Troy, Michigan 48084

mmicipal corporation,/(hereinafter called the "Grantor') and

%"’%ﬁ@% and ,_(/f-/i-’?%f&/ //Z’J"///,r'f;/ﬁzf , his wife

(hereinafter called the "Grantees"), of 405 E. Square Lake Road,
- Troy, Michigan 48098

WITRESSETH: _
WHEREAS, the Grantees own an interest in the following
described premises locate:¢ in the City of TrQW;_Counﬁg of Mkland,
ST e
State of Michigan, to-wit: - T
- T 5 o
2 =T L iy ‘:Sg
Outlot "B"; Troy Villas Subdivisiofi:#1i - 353
e = =M
and = A8
oy = o
WHEREAS, access to said premises can orfly\be oheginggg
w e o

through the public easement for road purposes which runs along
the Easterly edge of Grantees' land; and

WHEREAS, it is Grantor's desire to grant permission to
Grantees to use said public easement for the common uge of
Grantees, members of their families and households, their guests,
visitors, invitees and licensees for the purpose of ingress and
egress to and from Grantees' land;

HOW, THEREFORE, in consideration of the premises and the
covenants and under takings hereinafter contained, and for
Ten ($10.00) Dollars, receipt of which is hereby acknowledged,

Grantor and Grantees mutually agree as follows:

1. Grant of Permission. Grantor hereby grants permission

to use gaid public easement to Grantees as follows:

Grantor grants to, and crz2ates for the benefit of
Grantees permission to use the 43 foot strip of

land running along the Easterly boundary of

Crantees' land and extending Rorth from the Northerly

border of Grantees' land to Ottawa Street.

7.7
s
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2. Limited Use of Public Easement for Road Purposes. The

use of said public easement shall be limited to the following
purposes: constructing, maintaining and repairing, altering,
and/or replacing a driveway of suitable material for the purpose
of providing Grantees with ingress and egreas to and from their
land; and deoing all work necessary for the construction of said

driveway.

3. Obligation - -for Cests and Expenses. Grantees shall be

responsible for the.payment of any and all cosats and expenses
incurred in and arising out of any use of said easement for any

of the purposes described in paragraphas 1 and 2 of this Agreement.

4. Indemnification of Grantor. Grantees shall indemnify

Grantor against, and shall hold Grantor harmless from, any and
all losses, injuries or damages of any kind whatsover which shall
be caused by or arise out of any use of said easement by Grantees,
members of their family or household, their gueats, visitors,
invitees and licensees including the inability of the Grantor

to provide the above described premises with police, fire and
other municipal services as a result of inadequate access to

sald premises.

5. FKNotification of Subsequent Purchasers. Grantees shall

notify any purchaser from them of said premises of the existence
of this Agreement and consent to the marking of tax bills and
records showing the nature of the use of said easement and the

obligations hereunder.

6. Recordation. Grantees shall pay the cost of recording
this Agreement in the Tract Index of the Oakland County Register

of Deeds and furnish a copy to the Troy City Clerk's Office.

7. Other Conditions.

A. Grantor shall retain authority over said

public road ecasement right-of-way.

1 R
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B. Grantees shall place a culvert plpe across

the ditch along Ottawa Street to standards establiahed

by the Public Works Department.

C. Grantees shall accept City rubbish service

at the point where said easement meets Ottawa Street,

WITNESSES -

Cothett S LT TR
o . iz tnt s Al
ek

' xattyﬁ&wuliams

Randy McWilliams

Ross A. Hartln

APPROVED BY:

CITY OF TROY

4‘——«"{)‘&‘1@‘/
K. Snyder (LI YeN.
\ngz@&j/x«.,{n

Tamara A. Renshaw

STATE OF MICHIGAN)
)SS
COUNTY OF OAKLAND)

On this _ 27th  day of  April 11, 1981, before me,
a Notary PublIc In and for said. county, pe: personally appeared
Richa

dYBi Doylesand Kenneth. L. .Courtney., .to me known to be
the“same person(s) described 1In and who executed the within
ingtrument, who then acknowledged the same to be _their  free

act and deed

Apnna R, Suyder,
Hotary Public, Oakland

Daa County, Michigan ,
B ffo‘bm] My commission expires: 3/13/782

Q'"t] :: r“\f‘t

Soe 4oy P;;iu.l,,w by

I "J Lo e Fy

{""(LJL 4 da
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HUTSON, SAWYER,
REILLY, RUPF
& SCHROEDER

ATTORNEYS AT LAW

192 TOWN CENTER DRIVE

TROY, M| 48084-1774

(248) 689-5700
‘AX (248) 689-5741

AFFIDAVIT OF RICHARD GRAHAM
IN SUPPORT OF COMPLAINT OF PLAINTIFFS

RICHARD GRAHAM, being first duly sworn, deposes and

states:

1 I have personal knowledge of the facts herein
stated. If sworn as a witness I can testify competently to
the facts herein stated.

2 I am a graduate of Michigan State University with
a degree in Civil Engineering. I graduated-in 1959.

3 I am a licensed professional engineer and licensed
surveyor in the State of Michigan. I became a licensed
professional engineer in 1965,

4. I worked for the City of Troy, for approximately
15 years, first as an engineer, and then as City Engineer
and Director of Public Works from 1964 until 1972, and then
again from 1974 until 1980. 1In 1980 I joined an engineering
firm which I purchased in 1985. I retired in 1999. In that
firm I did engineering projects for real estate developers
and did engineering work and consultation for
municipalities.

5. I am very familiar with the platting process in
the City of Troy from the early 1960’s forward.,

6. I have examined all of the exhibits attached to

the Plaintiffs’ Complaint.




{UTSON, SAWYER,
REILLY, RUPP
& SCHROEDER

TTORNEYS AT LAW

32 TOWN CENTER DRIVE

ROY, M| 4B084-1774

(248) 689-5700
AX (248) 689-5741

7. I am aware of the fact that in 1947 when Golf
Estates Subdivision was platted, that it was the common
practice of Troy Township and the Oakland County Road
Commission to require the reservation of 43 feet for roadway
purposes on each side of a 1/4 section line so that the
total roadway width reserved was 86 feet when the platting
occurred. It was not always necessary to actually dedicate
or build those roadways at that time, but it was the intent
of the plat to reserve them by easement for -future roadway
purposes.

8. This was done in Golf Estates Subdivision in 1947
with a 43-foot easement and was later done in 1954 for Troy
Villas Subdivision which abutted Golf Estates. This
platting process resulted in providing 86-foot wide
easements intended for roadway purposes between Golf Estates
and Troy Villas subdivisions.

. Examination of the plat of Troy Villas No. 1 in
1960 again evidences a 43’ easement, but by this time the
City of Troy was requiring language on the plat that the 43
easement utilize the words “road purposes”. Even though the
roadway was not installed at the time of this plat in 1960,
it was clearly intended by the plat to reserve this roadway
for future access.

10. These easements were also very important to the

developers of properties in subdivisions in order to be




IUTSON, SAWYER,
REILLY, RUPP
& SCHROEDER

TTORNEYS AT LAW

)2 TOWN CENTER DRIVE

ROY, Ml 48084-1774

(248) 689-5700
AX {(248) 689-5741

certain that the developer retained access to his property
as he sold off a portion of the lots. In the case of Troy
Villas No. 1, it appears that the only access to Cutlot B is
the “easement for road purposes” running South from Ottawa
Drive to Outlot B.

11. I also note from Exhibit “5” attached to
Plaintiffs’ Complaint, entitled ORDER VACATING EASEMENT AND
CORRECTING DESCRIPTION, dated December 21, 1964, that the
City of Troy permitted the vacating of the 43-foot easement
running along the Westerly edge of Golf Estates Subdivision,
but reserved the Westerly 17 feet which was dedicated to the
City of Troy. The easement vacation of 27 feet was
requested by the homeowner in Golf Estates Subdivision
because he had improperly constructed his home within this
43 foot easement. Troy concurred with this vacation because
by 1964 it was recognized that straight through streets in
single family residential areas were not desirable from a
traffic and safety perspective. Troy standards for local
streets called for 60-foot roadways. Thus, by reserving 17
feet of Golf Estates, plus 43 feet in the abutting Troy
Villas No. 1 subdivision, the City of Troy was reserving the
60-foot roadways that they were now requiring, instead of
86-foot easements.

12. I have also examined a certain Public Road

Easement Agreement dated April 25, 1981, entered into by the




HUTSON, SAWYER,
REILLY, RUPP
& SCHROEDER

\TTORNEYS AT LAW

192 TOWN CENTER DRIVE

FROY, M| 48084-1774

(248) 689-5700
‘AX (248) 689-5741

City of Troy and the then owner of Outlot “B” of Troy Villas
Subdivision, and it appears to be quite clear that it was
intended to permit that 43-foot easement to be used for
access to Outlot “B” in Troy Villas No. 1.

13. I have also examined a certain agreement between
the City of Troy and the then owner of Outlot “B” dated July
22, 1971, and attached to the Complaint as Exhibkit “77. It
too permitted the 43-foot easement to be utilized by the
owner of Outlot “B” for access to their property.

14. That road easement right of way, whether or not
the City of Troy wants to dedicate it as a roadway or retain
it solely as an easement, is the only access to Outlot “B”
which is available to serve the Plaintiffs, Nick and Leslie
Karagiannakis. Without that easement Outlct “B” would be

landlocked.

Dated: M&O , 2007
/

iﬁﬁ/fm/f/ /%éﬂﬂw /

R chd&d ‘Grahanl

STATE OF MICHIGAN )
)] 88.
COUNTY OF OAKLAND )

Subscribed and sworn to by Richard Graham on ]
30 . 2007 %&i
Moo O Contziin

Notary Public, Macomb County, MI
My Commission Expires: +//g %J;L
Acting in Oakland County

grahamaffidavit
ool G, CERTAGLA
i RY PUBLIC, STATE G
SOUNTY OF MACOID

T RAMISSICN EXPIRES Apr 1ii,l‘-.‘01‘:3 4
ACTING IN COUNTY 0F @JL,&,M(






