CITY COUNCIL MINUTES - Final
November 29, 2004


A Regular Meeting of the Troy City Council was held Monday, November 29, 2004, at City Hall, 500 W. Big Beaver Road. Mayor Schilling called the Meeting to order at 7:34 PM.

Pastor Dan Lewis, Troy Christian Chapel, gave the Invocation and the Pledge of Allegiance to the Flag was given.

ROLL CALL

PRESENT:
Mayor Louise E. Schilling

Robin E. Beltramini 

Cristina Broomfield 

David Eisenbacher

Martin F. Howrylak 

David A. Lambert 

Jeanne M. Stine

CERTIFICATES OF RECOGNITION: 

A-1
Presentation: Mayor Schilling presented Leonard Bertin, Chair of the Advisory Committee for Persons with Disabilities, with a proclamation on behalf of the City of Troy recognizing December 3, 2004 as International Day of Persons with Disabilities.

CARRYOVER ITEMS: 

B-1
No Carryover Items
PUBLIC HEARINGS:

C-1
Consent Judgment City of Troy v. Premium Development 

Resolution #2004-11-599

Moved by Lambert 

Seconded by Howrylak 

RESOLVED, That the proposed Consent Judgment in the matter of City of Troy v. Premium Construction, L.L.C., et. al. (Case No. 01-035191-CC) is hereby REJECTED.

Yes: 
Schilling, Beltramini, Howrylak, Lambert, Stine 

No: 
Broomfield, Eisenbacher 

MOTION CARRIED

The meeting RECESSED at 9:07 PM.

The meeting RECONVENED at 9:24 PM.

C-2
Commercial Vehicle Appeal -1855 Boulan

Resolution 

Moved by Howrylak 

Seconded by Eisenbacher 

WHEREAS, Section 44.02.02 of Chapter 39, Zoning, of the Code of the City of Troy provides that actions to grant appeals to the restrictions on outdoor parking of commercial vehicles in residential districts pursuant to Section 40.66.00 of Chapter 39 of the Code of the City of Troy "shall be based upon at least one of the following findings by the City Council:

A.
The occurrence of the subject commercial vehicle on the residential site involved is compelled by parties other than the owner or occupant of the subject residential site (e.g. employer).

B.
Efforts by the applicant have determined that there are no reasonable or feasible alternative locations for the parking of the subject commercial vehicle.

C.
A garage or accessory building on the subject residential site cannot accommodate, or cannot reasonably be constructed or modified to accommodate, the subject commercial vehicle.

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)."; and

WHEREAS, The City Council of the City of Troy has found that the petitioner has demonstrated the presence of the following conditions, justifying the granting of a variance:

B.
Efforts by the applicant have determined that there are no reasonable or feasible alternative locations for the parking of the subject commercial vehicle.

C.
A garage or accessory building on the subject residential site cannot accommodate, or cannot reasonably be constructed or modified to accommodate, the subject commercial vehicle.

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)."; and

NOW, THEREFORE, BE IT RESOLVED, That the request from Sergiu Botezan, 1855 Boulan, for waiver of Chapter 39, Section 40.66.00, of the Code of the City of Troy, to permit outdoor parking of a Chevrolet cube van in a residential district is hereby APPROVED for one-year.
Proposed Resolution to Amend 

Resolution 

Moved by Broomfield  

Seconded by Beltramini

RESOLVED, That the Resolution be AMENDED by INSERTING, “and that the vehicle be parked in an area directly behind the house” AFTER “one-year”.

Proposed Resolution to Postpone

Resolution 

Moved by Beltramini    

Seconded by Lambert 

RESOLVED, That the request from Sergiu Botezan, 1855 Boulan, for waiver of Chapter 39, Section 40.66.00, of the Code of the City of Troy, to permit outdoor parking of a Chevrolet cube van in a residential district is hereby POSTPONED until the Regular City Council meeting scheduled for Monday, December 6, 2004.
Vote on Resolution to Amend Resolution to Postpone

Resolution #2004-11-600

Moved by Howrylak     

Seconded by Eisenbacher  

RESOLVED, that the Resolution to postpone be AMENDED by STRIKING, “December 6, 2004“ and INSERTING, “December 20, 2004”.

Yes:
Beltramini, Broomfield, Eisenbacher, Howrylak, Lambert, Schilling 

No:
Stine 

MOTION CARRIED

Vote on Resolution to Postpone

Resolution #2004-11-601

Moved by Howrylak     

Seconded by Eisenbacher  

RESOLVED, That the request from Sergiu Botezan, 1855 Boulan, for waiver of Chapter 39, Section 40.66.00, of the Code of the City of Troy, to permit outdoor parking of a Chevrolet cube van in a residential district is hereby POSTPONED until the Regular City Council meeting scheduled for Monday, December 20, 2004.
Yes:
Broomfield, Eisenbacher, Howrylak, Lambert, Schilling, Beltramini  

No:
Stine 

MOTION CARRIED

C-3
Commercial Vehicle Appeal - 2887 E. Wattles Road

Resolution #2004-11-602

Moved by Eisenbacher 

Seconded by Lambert 

WHEREAS, Section 44.02.02 of Chapter 39, Zoning, of the Code of the City of Troy provides that actions to grant appeals to the restrictions on outdoor parking of commercial vehicles in residential districts pursuant to Section 40.66.00 of Chapter 39 of the Code of the City of Troy "shall be based upon at least one of the following findings by the City Council:

A.
The occurrence of the subject commercial vehicle on the residential site involved is compelled by parties other than the owner or occupant of the subject residential site (e.g. employer).

B.
Efforts by the applicant have determined that there are no reasonable or feasible alternative locations for the parking of the subject commercial vehicle.

C.
A garage or accessory building on the subject residential site cannot accommodate, or cannot reasonably be constructed or modified to accommodate, the subject commercial vehicle.

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)." and

WHEREAS, The City Council of the City of Troy has found that the petitioner has demonstrated the presence of the following condition, justifying the granting of a variance:

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)." and

NOW, THEREFORE, BE IT RESOLVED, That the request from Costel Luca, for waiver of Chapter 39, Section 40.66.00, of the Code of the City of Troy, to permit outdoor parking of a Ford cube van in a residential district is hereby APPROVED for two years.

Yes: 
Eisenbacher, Howrylak, Lambert, Beltramini, Broomfield 

No: 
Stine, Schilling 

MOTION CARRIED

C-4
Commercial Vehicle Appeal – 3035 Heritage

Resolution

Moved by Stine 

Seconded by Beltramini 

WHEREAS, Section 44.02.02 of Chapter 39, Zoning, of the Code of the City of Troy provides that actions to grant appeals to the restrictions on outdoor parking of commercial vehicles in residential districts pursuant to Section 40.66.00 of Chapter 39 of the Code of the City of Troy "shall be based upon at least one of the following findings by the City Council:

A.
The occurrence of the subject commercial vehicle on the residential site involved is compelled by parties other than the owner or occupant of the subject residential site (e.g. employer).

B.
Efforts by the applicant have determined that there are no reasonable or feasible alternative locations for the parking of the subject commercial vehicle.

C.
A garage or accessory building on the subject residential site cannot accommodate, or cannot reasonably be constructed or modified to accommodate, the subject commercial vehicle.

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)." and

WHEREAS, The City Council of the City of Troy has not found that the petitioner has demonstrated the presence of conditions, justifying the granting of a variance: None specified by City Council.

NOW, THEREFORE, BE IT RESOLVED, That the request from Tai Hsiang Chiang, 3035 Heritage, for waiver of Chapter 39, Section 40.66.00, of the Code of the City of Troy, to permit outdoor parking of a GMC Cube van in a residential district is hereby DENIED.

Vote on Resolution to Amend by Substitution

Resolution #2004-11-603

Moved by Howrylak 

Seconded by Eisenbacher 

RESOLVED, That the Resolution denying the request from Tai Hsiang Chiang, for waiver of Chapter 39, Section 40.66.00, of the Code of the City of Troy, to permit outdoor parking of a GMC Cube van in a residential district be AMENDED by STRIKING it in its entirety and SUBSTITUTED by INSERTING:

“WHEREAS, Section 44.02.02 of Chapter 39, Zoning, of the Code of the City of Troy provides that actions to grant appeals to the restrictions on outdoor parking of commercial vehicles in residential districts pursuant to Section 40.66.00 of Chapter 39 of the Code of the City of Troy "shall be based upon at least one of the following findings by the City Council:

A.
The occurrence of the subject commercial vehicle on the residential site involved is compelled by parties other than the owner or occupant of the subject residential site (e.g. employer).

B.
Efforts by the applicant have determined that there are no reasonable or feasible alternative locations for the parking of the subject commercial vehicle.

C.
A garage or accessory building on the subject residential site cannot accommodate, or cannot reasonably be constructed or modified to accommodate, the subject commercial vehicle.

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)."; and

WHEREAS, The City Council of the City of Troy has found that the petitioner has demonstrated the presence of the following conditions, justifying the granting of a variance:

B.
Efforts by the applicant have determined that there are no reasonable or feasible alternative locations for the parking of the subject commercial vehicle.

C.
A garage or accessory building on the subject residential site cannot accommodate, or cannot reasonably be constructed or modified to accommodate, the subject commercial vehicle.

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)."; and

NOW, THEREFORE, BE IT RESOLVED, That the request from Tai Hsiang Chiang, 3035 Heritage, for waiver of Chapter 39, Section 40.66.00, of the Code of the City of Troy, to permit outdoor parking of a GMC Cube van in a residential district is hereby APPROVED for three months.”
Yes: 
Howrylak, Lambert, Beltramini, Broomfield, Eisenbacher 

No: 
Stine, Schilling 

MOTION CARRIED

Vote on Resolution as Substituted

Resolution #2004-11-604

Moved by Stine 

Seconded by Beltramini 

WHEREAS, Section 44.02.02 of Chapter 39, Zoning, of the Code of the City of Troy provides that actions to grant appeals to the restrictions on outdoor parking of commercial vehicles in residential districts pursuant to Section 40.66.00 of Chapter 39 of the Code of the City of Troy "shall be based upon at least one of the following findings by the City Council:

A.
The occurrence of the subject commercial vehicle on the residential site involved is compelled by parties other than the owner or occupant of the subject residential site (e.g. employer).

B.
Efforts by the applicant have determined that there are no reasonable or feasible alternative locations for the parking of the subject commercial vehicle.

C.
A garage or accessory building on the subject residential site cannot accommodate, or cannot reasonably be constructed or modified to accommodate, the subject commercial vehicle.

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)."; and

WHEREAS, The City Council of the City of Troy has found that the petitioner has demonstrated the presence of the following conditions, justifying the granting of a variance:

B.
Efforts by the applicant have determined that there are no reasonable or feasible alternative locations for the parking of the subject commercial vehicle.

C.
A garage or accessory building on the subject residential site cannot accommodate, or cannot reasonably be constructed or modified to accommodate, the subject commercial vehicle.

D.
The location available on the residential site for the outdoor parking of the subject commercial vehicle is adequate to provide for such parking in a manner which will not negatively impact adjacent residential properties, and will not negatively impact pedestrian and vehicular movement along the frontage street(s)."; and

NOW, THEREFORE, BE IT RESOLVED, That the request from Tai Hsiang Chiang, 3035 Heritage, for waiver of Chapter 39, Section 40.66.00, of the Code of the City of Troy, to permit outdoor parking of a GMC Cube van in a residential district is hereby APPROVED for three months.

Yes: 
Lambert, Beltramini, Broomfield, Eisenbacher, Howrylak 

No: 
Stine, Schilling 

MOTION CARRIED

C-5
Parking Variance – 1715-1717 Stutz Drive

Resolution #2004-11-605

Moved by Stine 

Seconded by Howrylak 

WHEREAS, Articles XLIII and XLIV (43.00.00 and 44.00.00) of the Zoning Ordinance provide that the City Council may grant variances from the off-street parking requirements of the Zoning Ordinance upon general findings that:

1.
The variance would not be contrary to public interest or general purpose and intent of the Zoning Ordinance.

2.
The variance does not permit the establishment of a prohibited use as a principal use within a zoning district.

3.
The variance does not cause an adverse effect to properties in the immediate vicinity or zoning district.

4.
The variance relates only to property described in the application for variance; and

WHEREAS, Article XLIII (43.00.00) requires that in granting, the City Council shall find that the practical difficulties justifying the variances are:

A.
That absent a variance, no reasonable use can be made of the property; or

B.
That absent a variance, a significant natural feature would be negatively affected or destroyed; or

C.
That absent a variance, public health, safety and welfare would be negatively affected; or

D.
That literal enforcement of the Zoning Ordinance precludes full enjoyment of the permitted use and makes conforming unnecessarily burdensome. In this regard, the City Council shall find that a lesser variance does not give substantial relief, and that the relief requested can be granted within the spirit of the Ordinance, and within the interests of public safety and welfare; and

WHEREAS, The City Council finds the above-stated general conditions to be present and finds the practical difficulty stated above to be operative in the appeal;

NOW, THEREFORE, BE IT RESOLVED, That the request from Joseph Damico of Damico Contracting, Inc, for waiver of 4 additional parking spaces at the development at 1715-1717 Stutz be APPROVED.

Yes: 
All-7 

C-6
Rezoning (Z-697) West Side of Crooks Road, North of Big Beaver Road – Section 20 – P-1 to O-1 and B-3
Resolution #2004-11-606

Moved by Beltramini 

Seconded by Stine 

RESOLVED, that the P-1 to O-1 and B-3 rezoning request, located on the west side of Crooks Road, north of Big Beaver Road, Section 20, being 3.11 acres in size, is hereby GRANTED, as recommended by City Management and the Planning Commission.

Yes: 
All-7 

POSTPONED ITEMS: 

D-1
Zoning Ordinance Text Amendment (ZOTA 200) for Article 34.70.00 – One Family Cluster Option

Vote on Resolution to Postpone

Resolution #2004-11-607

Moved by Lambert 

Seconded by Eisenbacher 

RESOLVED, That Article XII, R-1T (One Family Attached Residential District) and Article XXXIV (Residential Development Options), Article IV (Definitions) and Article X (One Family Residential Districts) of the City of Troy Zoning Ordinance, be POSTPONED until the Regular City Council Meeting scheduled for Monday, January 10, 2005.

Yes: 
All-7 

CONSENT AGENDA: 

E-1a
Approval of “E” Items NOT Removed for Discussion
Resolution #2004-11-608

Moved by Beltramini 

Seconded by Lambert 

RESOLVED, That all items as presented on the Consent Agenda are hereby APPROVED as presented.

Yes: 
All-7 

E-1b 
Address of “E” Items Removed for Discussion by City Council and/or the Public

E-2 
Minutes:  Regular Meeting of November 15, 2004

Resolution #2004-11-608-E-2

RESOLVED, That the Minutes of the 7:30 PM Regular Meeting of November 15, 2004 be APPROVED as submitted.

E-3
City of Troy Proclamations: 

Resolution #2004-11-608-E-3

RESOLVED, That the following City of Troy Proclamation be APPROVED:

a)
International Day of Persons with Disabilities – December 3, 2004

PUBLIC COMMENT: Limited to Items Not on the Agenda
REGULAR BUSINESS:

F-1
Appointments to Boards and Committees: No appointments to Boards and Committees scheduled.

MEMORANDUMS AND FUTURE COUNCIL AGENDA ITEMS:
G-1
Announcement of Public Hearings: 

a)
Zoning Ordinance Text Amendment (ZOTA 215A) – Article 04.20.00 and Articles 40.55.00-40.59.00, Pertaining to Accessory Buildings Definitions and Provisions – Scheduled for December 6, 2004

Noted and Filed

G-2
Green Memorandums: No Green Items Submitted

COUNCIL REFERRALS: Items Advanced to the City Manager by Individual City Council Members for Placement on the Agenda

H-1 
Resolution Affirming the Principles of Federalism and Civil Liberties – Advanced by Council Member Eisenbacher

Resolution #2004-11-609

Moved by Eisenbacher 

Seconded by Beltramini 

WHEREAS, The City of Troy believes there is no inherent conflict between national security and the preservation of liberty, and affirms its strong support of the rights of Americans to be both safe and free; and

WHEREAS, The City of Troy recognizes the Constitution of the United States as our nation’s charter of liberty, and that the Bill of Rights enshrines the fundamental and inalienable rights of America, including the freedoms of speech, religion, assembly, privacy; and

WHEREAS, The City of Troy has a distinguished record of upholding the Constitution, and the Bill of Rights, and safeguarding the freedoms and rights of American residents; and

WHEREAS, On September 11, 2001, terrorists from abroad attacked the U.S. by commandeering four commercial airliners, and destroyed the World Trade Center in New York, significantly damaged the Pentagon, and caused a jetliner crash resulting in significant civilian casualties; and

WHEREAS, The terrorist attack was an attack on a nation that is home to a diverse population and plunged the nation into deep concern regarding its national security and vulnerability to future attacks; and

WHEREAS, The City of Troy condemns all terrorist acts wherever occurring; and

WHEREAS, The City of Troy believes that efforts to prevent and respond to acts of terrorism require extensive coordination, cooperation, and accountability among the federal, state, and local level; and

WHEREAS, The City of Troy recognizes that protecting our citizens against future terrorist attacks requires the federal government to aggressively pursue potential terrorists but these efforts to combat terrorism should not disproportionately infringe on the civil rights and liberties of the people of the U.S.; and

WHEREAS, The prevention of future terrorists attacks is a critical national priority, but it is equally important to preserve the civil liberties and personal freedoms embodied in the Bill of Rights over 200 years ago, and which have been preserved through a constant vigilance against periodic threats to its principles; and

WHEREAS, In response to the terrorist attacks, on October 26, 2001, the U.S. Congress passed, and President Bush signed into law, the USA PATRIOT Act, an acronym for “Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism,” by a Senate vote of 98-1 and a House of Representative vote of 357-66; and

WHEREAS, The City of Troy believes that a number of provisions of the USA PATRIOT Act threaten fundamental rights and civil liberties, including:

· Section 213 which permits law enforcement to perform searches with no one present and to delay notification of the search of a citizens home;

· Section 215 which permits the FBI Director to seek records from bookstores and libraries including books of patrons based on minimal evidence of wrongdoing and prohibits librarians and bookstore employees from disclosing the fact that they have been ordered to produce such documents;

· Section 218 which amends the “probable cause” requirement before conducting secret searches or surveillance to obtain evidence of a crime;

· Sections 215, 218, 358 and 508 which permit law enforcement authorities to have broad access to sensitive mental health, library, business, financial and educational records despite the existence of previously adopted state and federal laws which were intended to strengthen the protection of these types of records;

· Sections 411 and 412 which give the Secretary of State broad powers to designate domestic groups as “terrorist organizations” and the Attorney General power to subject immigrants to indefinite detention or deportation even if no crime has been committed;

· Sections 507 and 508 which impose an unfunded mandate on state and local public universities who must collect information on students that may be of interest to the Attorney General.

WHEREAS, Municipal government budgets across the nation are strained and these added duties constitute unfunded mandates on cities police departments, libraries, universities, etc. that cities cannot financially absorb; and

WHEREAS, New legislation has been drafted entitled the Domestic Security Enhancement Act (DSEA) (also known as PATRIOT II) which contains numerous new sweeping law enforcement and intelligence gathering powers, many of which are not related to terrorism, and which would severely dilute, if not undermine, many basic constitutional rights; and

WHEREAS, In response to the threats against civil liberties embodied in certain provisions of the PATRIOT Act, legislation has been introduced in the House and Senate that would roll back certain provisions of the Patriot Act.

NOW, THEREFORE, BE IT RESOLVED, That the City of Troy SUPPORTS the U.S. campaign against terrorism, but the City of Troy AFFIRMS its commitment to the U.S. Constitution and respective state constitutions; and

BE IT FURTHER RESOLVED, That the City of Troy URGES President George W. Bush, and executive branch members to review, revise and rescind executive orders and policies adopted since the terrorist attacks, that limit or compromise the liberties guaranteed by the Constitution and the Bill of Rights; and

BE IT FURTHER RESOLVED, That the City of Troy URGES the U.S. Congress to amend the PATRIOT Act in order to restore and protect our nation’s fundamental and inalienable rights and liberties; and

BE IT FURTHER RESOLVED, That the City of Troy SUPPORTS the “Freedom to Read Protection Act of 2003” that would reinstate legal standards for libraries and bookstores and the “Protecting the Rights of Individuals Act “ which would require a court order before conducting electronic surveillance; and

BE IT FURTHER RESOLVED, That the City of Troy SUPPORTS the sunset of key provisions of the PATRIOT Act and increased Congressional oversight over the role of the agencies responsible for enforcing the law; and

BE IT FURTHER RESOLVED, That the City of Troy CALLS on Congress, the Department of Homeland Security and other related agencies to partner with cities to protect our hometowns while simultaneously preserving the liberties of Americans; and

BE IT FINALLY RESOLVED, That a copy of this Resolution BE FORWARDED to the U.S. President George W. Bush, the Secretary of State nominee Dr. Condoleezza Rice, the U.S. Attorney General nominee Alberto Gonzalez, Senator Debbie Stabenow, Senator Carl Levin and State Representative Joseph Knollenberg.

Yes: 
Eisenbacher, Howrylak, Stine, Beltramini, Broomfield 

No: 
Lambert, Schilling 

MOTION CARRIED

COUNCIL COMMENTS:

I-1 
No Council Comments Brought Forward
REPORTS: 

J-1
Minutes – Boards and Committees: No Minutes Submitted

J-2
Department Reports: 

a) October 31, 2004 Monthly Financial Report  

b) State-Facilitated Emerald Ash Borer Tree Removal Contract, and Status Report on Troy’s Ash Borer Control Program

Noted and Filed
J-3 
Letters of Appreciation: No Letters of Appreciation Submitted

J-4 
Proposed Proclamations/Resolutions from Other Organizations:

a) Resolution Adopted by Royal Oak City Commission, November 8, 2004 Regarding:  House Bill 4358

Noted and Filed
J-5 
Calendar

Noted and Filed

STUDY ITEMS:

K-1 
Alternative Sites for Minor League Baseball Facility – Study Session Carryover item from 6:00 P.M. Special Meeting not required.

PUBLIC COMMENT: Address of “K” Items
CLOSED SESSION:

L-1
Closed Session: No Closed Session Requested

The meeting ADJOURNED at 12:15 AM on Tuesday, November 30, 2004.

	
	Louise E. Schilling, Mayor

	
	

	
	Barbara A. Holmes, CMC

Deputy City Clerk
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