
TO: Mayor and Members of Troy City Council  
FROM: Lori Grigg Bluhm, City Attorney 
DATE: August 9, 2005 

  
  

SUBJECT: Gerback et. al v. City of Troy     
 

 
 
  
     
 
 Enclosed please find a complaint that was recently filed against the City of Troy and the Troy 
City Council by James Gerback, Successor Trustee under the Amended Robert S. Binder Trust 
Agreement.   The complaint was filed on June 17, 2005, but was not immediately served on the City.  
The lawsuit stems from City Council’s denial of a requested re-zoning of a 2.74 acre parcel of 
property located on the west side of Rochester Road, south of Trinway.  The property is owned by 
the Plaintiff trust, and is currently zoned R-1C (one family residential).  Plaintiff unsuccessfully 
sought to re-zone the property to R-1T (one family attached residential).  In its meeting of December 
14, 2004, the Troy Planning Commission recommended the re-zoning, since it was consistent with 
the Master Land Use Plan, which designated the area as medium density residential.  City 
Administration similarly recommended the re-zoning.  However, the Troy City Council voted 3-4 
against the re-zoning at the February 21, 2005 City Council meeting.  The most prevalent concern 
about the requested re-zoning was the depth of the property (approximately 570 feet).  The 
complaint alleges that the denial of the requested re-zoning was “arbitrary and capricious,” and fails 
to advance a legitimate government interest.   
 
 Count I of the complaint alleges a denial of substantive due process, and argues that the 
denial of the rezoning bears “no reasonable relationship to the health, safety and welfare of the 
public of Troy”.  Count II asserts an equal protection claim, where Plaintiff argues that it has been 
treated less favorably than other owners of “similarly situated” property, since properties of greater 
depths have received the requested R-1T zoning.  The complaint seeks an injunction that  “prevents 
the City of Troy from interfering with Plaintiff’s proposed use of the property.”        
 
 Our office will assume the defense of this case, absent objections from City Council.   
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