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STATE OF MICHIGAN CASE NO,
JUDICIAL DISTRICT
6t SUDICIAL GIRCUIT SUMMONS AND COMPLAINT 2013-135000-C2
COUMTY PROBATE

Court address
1200 N. Telegraph Road, Pontizc, M1 48341

Court keiephone no.
(248) 858-0345
Piaintitfa namie(s), addrass{es), and telephone nofs). Defendant's name(s), address(es), and telephone nofs).
Asset Mznagemen: Consultants of Yirginia, Inc. v City of Troy
cfo Ms. Aileen Bitmer - City Clerk

500 W. Big Beaver Road
Troy, MI 48084

Plaintiffs attorney, bar no., address, and telephona no,
Langmas & Asscciates, P.C.

Michael I, Langnas (P42357)

Stephen N, Cohen (P71534)

24359 Northwestern Highway, Suite 200
Souihficld, MI 48075 (248) 356-7100

ISUMMONS | NOTICE TO THE DEFENDANT: in the name ofthe people of the State of Michigan you are notified:
1. You.are being sued.
2. YOU HAVE 21 DAYS after recelving this summans to file a written answer with the court and serve a copy onthe other party
ortake other lawful action with the court{28 daysif you were served by mail oryouwere served cutside this state). (MCR2.111[C)

3. lyou do not answer or take other action within the time aliowed, judgment may be entered agains! you for ihe ralief demanded
inthe complaint.

o This pir Gourl ciek
L 18 2013 OCT 08 2013 “isa Brown

*This summors is Invalid unless served on or betore iis expiration date.
Thls decument musk be seafed by the seal of the court.

instruction: The following is information that is required ta be in the caption of every complaintand isto be compicied

by the plaintiff. Actual allegations and the claim for relief must be stated on additional complaint pages and attached to this form,

Family Division Cases

L} Thereis no other pending or resolved action within the jurisdiction of the family division of circuitcourtinvolving the family or family
members of the parties. ‘

L} An action within the jurisdiction of the family division of the cireuit court invelving the family or family members of the parties has
been previcuslyflledin Court.

The action [lremains Uisnolonger  pending. The docket number and the judge assigned to the action are:

Docket no. ] 15 Barno.
o

i)
General Civil Cases ‘g?‘ ,J_ﬁ”“";"’ U‘%‘
¥ There is no other pending or resolved tivil agign-arising ofit df the same transaction or occurrence as alleged in the complaint.
[ 1 Acivil action between these parties of gih ‘ p’artiesia?;si % ut of the transaction or occurrence alleged in the cornplaint has
been previously filed in AN i

— Court.

The action [Jremalns [ Jisno lonb‘é\gﬁ’_%ﬁ@'fe docket number and the Judge assigned to the action are:
ATERE )

Dacket no. =y ' Bar nn.
] VENUE I

Plaintfi(s} rastdence tinclude city, lownship, or vilags) Defendant(s) residence (include city, township, or vilaga)

Place whoerg action aroee or business sonducted
07/18/2013 /s/ Stephen N Cohen (P71534)
Data Signaturs of atforney/plaintif

Ifyou require special accommodations to use the court because of a disabitity or if you require toreignlanguage intetprater to help
you iully pariicipate In court proceedings, please contact the court immedialely to maka arrangements.

MC 01 (3f08) SUMMONS AND COMPLAINT  8CR 2.102(8)(11), MOR 2102, MCR 2,105, MCR 2,107, MCR 2.1 1HCHENA), {b), MCR B.206(A)
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SUMMONS AND COMPLAINT
PROOF OF SERVICE Case No. 2013-135000-CZ

TO PROCESS SERVER: You are to serve the summons and complaint not later than 81 days from the date of filing or the date
of expirationonthe orderforsecond summons. Youmustmake and file your retum with the courtclerk. Ifyou are unable to compiete
serviee you must retumn this original and all copies to the court clerk,

| CERTIFICATE/AFFIDAVIT OF SERVICE/NONSERVICE |

| OFFICER CERTIFICAYE OoR [} AFFIDAVIT OF PROCESS SERVER
| certify that } am a sheriff, deputy sheriff, bailiff, appointed Being first duly swom, | state that | am a iegally competent
court officer, or attomey for a party (MCR 2,104[A][2]), and adultwhois nota party oran officerofacorporate party, and
that:  (notasizaton not required) that:  (notarization required)

U3

{_!1served personally a copy of the summons and complaint,
[} I served by registered or certified mail {copy of retum receipt attached) a copy of the summeons and complaint,
togetherwith

List all documents served with the Stmmons and Complaint

on the defendant(s):
Delendani's nama Complele addreas{es) nt sepica Day, date, time

__ithavepersonally attempted to serve the summons and complaint, tagether with any attachments, onthe foliowing defendant(s)
and have been unable to complete sarvica.

Defendants name Complete sddress(es) of service Day, date, ima

| declare thatthe sialements above are true 1o the best of my information, knowiedge, and belief.

M——-—

Bervice ot Mics raveled | Mieage foe | Tomifes Signature

Receiveld 101 riimg Uakiand Lounty Ulerk 2u1s Jul. 18 PVl U4

[ $ $ %%“_pg#) Coben fﬂ‘!:gs:»}
eiﬂ;zcﬂ&j

Subscribed and sworn to before me on County, Michigan.

My commission expires: Signature:
Date Deputy court clerkMotary public

Notary public, State of Michigan, County of

ACKNOWLEDGMENT OF SERVICE
} acknowledge that | have received service of the summons and complaint, fogether with

Attschmenis

on
Day, date, fima

on behalf of

Signalure




LANGNAS & ASSCCIATES, P.C.

Altomeys and Counselors
24358 Northwestern Highway,
Suite 200
Souhfield, Ml 48075

Tel: (248) 256-7100
Fax: (24B) 356-0716

STATE OF MICHIGAN
OAKTAND COUNTY CIRCUIT COURT

Asset Manapgement Consultants of Case No.:
Virginia, Inc., a Virginia Corporation,

Plaintiff, ' Hon.:

v.

City of Troy, a municipal corporation,
Defendant

LANGNAS & ASSOCIATES, P.C.

Michael D. Langnas (P42357)

Stephen N. Cohen (P71534)

Attorneys for Plaintiff

24359 Northwestern Highway, Suite 200
Southfield, MI 48075

(248) 356-7100

There is no other pending or resolved civil action
arising out of the transaction or occurrence alleged in the Complaint

COMPLAINT
Plaintiff, Asset Management Consuliants of Virginia, Inc., (“Asset Management™), by
its attorneys, Langnas & Associates, P.C., states as follows for its complaint against the City
of Troy (“Troy™):
INTRODUCTION
1. This is an action to enforce the Micfnigan Freedom of Information Act (F 01A), MCL §
15.231 ef seq.
YENUE AND JURISDICTION
2. Plaintiff restates and incorporates by reference the allcgations in the preceding
paragraphs as though fully set forth herein.
3. Plaintiff, Asset Management, is a corporation incorporated under the laws of the State
of Virginia.
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LANGNAS & ASSOCIATES, P.C.

Aftermays and Gounselors
24359 Northwestam Highway,
Suite 200
Soullfield, M) 48075

Tel {248) 356-7100
Fax: (248) 3660718

4. Defendant, Troy, s a muniéipa] corporation with offices in the City of Troy,
Michigan, in Oakland County.

5. Defendant, Troy, is a “public body’ under MCL § 15.232(d).

6. Jurisdiction is proper under MCL § 15.240(1)(b), as the public body (Troy) madc a
final determination denying Plaintiff’s FOlA Request in its enfirety.

7. Venue is proper under MCL § 15.240(4), as Troy*s offices are located in Qakland
County, and based on information and belief, the public records sought to be disclosed
are located in Oakland County.

GENERAY. ALLEGATIONS

8. Plaintiffrestates and incorporates by reference the allegations in the preceding
paragraphs as though fully set forth herein.
9. On May 2, 2013, Plaintiff (via counsel) made a request under Michigan’s Freedom of
Information Act to the City of Troy.
10. ?lainﬁff’s request consisted of the official form that the City of Troy provided for such|
requests, together with a letter which more fully described the public records bejng
sought. Sec: Exhibit 1 (FOIA Request, May 2, 2013).
11. Plaintiff*s FOIA Request sought the following two types of public records:
a. Records that track active cash bonds, deposits and escrows collected for
private-sector construction assurance; and
b. Listings of outstanding municipal-issued checks over 180 days old that have
not been cashed or turned over to the state as unclaimed property.
12. By a letter dated May 8, 2013, the City of Troy denied Plaintiffs FOIA Request.
13. The City of Troy relied on four theories to justify its denial of Plaintiff*s FOIA
Request, claiming that:
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LANGHAS & ASSOCIATES, P.C.

Atiomeys and Counselnrs

24358 Northwastern Highway,

Suite 200
Soutfifield, M) 48075

Fel: (248) 365-7100
Fax: (248) 356-0715

a. The core purpose of the FOIA is the urderstanding of the operations or
activities of government, and disclosure of the documents requested by
Plaintiff would not foster such core purpose;

b. The information requested is for “commercial use purposes only-”;

¢. The FOIA provides that a public body is not required to make a compilation,
summary or report of information; and

d. The public records are exempt under parts (a), (d), (&), and (m) of MCTI, §
15.243(1). See: Exhibit 2 (Denial of FOIA, Request, May 8, 2013).

14, On May 22, 2013, Plaintiff appealed the denial of its FOIA Request to the City of
Troy’s City Manager, pursuant to MCL § 15.240(1)(a). See: Exhibit 3 (Appeal of
Denial of FOIA Request, May 22, 2013).

15. By a letter dated June 14, 2013, the City of Troy’s City Manager denicd Plaintiff’s
appeal. See: Exhibit 4 (Denial of Appeal, June 14, 2013),

16. Plaintiff has attempted to obtain the requested public records without court
interveniion on two previous occasions:

a. A FOIA Request of June 15, 2011 ~ which was denied — followed by a request
for reconsideration on July 23, 2011, which was also denied: and

b. A second FOIA Request of May 14, 2012 — which was again denied —
followed by another request to reconsider, which was again denied. Plaintiff
then sent a response to the City of Troy’s Refusal to reconsider, which was
unsuccessful.

COUNT I - VIOLATION OF MICHIGAN’S FREEDOM OF INFORMATION ACT

17. Plaintiff restates and incorporates by reference the allegations in the preceding
paragraphs as though fully set forth herein.
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LANGNAS & ASSOCIATES, P.C.

Aloraeys and Counselors
24359 NHorthwestern Highvway,
Suite 200
Southfield, M) 48075

Tel: (248) 3567100
Fax: (248) 366 0716

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

Defendant, City of Troy, is a “public body” as defined by MCL § 15.232(d)(iii).

The FOLA Request of May 2, 2013 seeks only “public records” as defined by MCL §
15.232(e).

The FOIA Request described the public record sufficiently to enable the City of Troy
to find the Public record.

The plain language MCL § 15.233(1) provides that all public records may be
inspected, copied, or received, “exeept as expressly provided in section 13 [MCL §
152437,

MCL § 15.243 does not contain an exemption for requests made for “commercial
purposes”, and therefore Plaintiff’s FOIA Request cannot be denied on this ground.
MCL § 15.243 does not contain an exemption for requests that do not satisfy the core
purpose of the FOIA, and therefore Plaintiff’s FOIA Request cannot be denied on this
ground.

Plaintiff’s FOIA Request did not specify or request the disclosure of any newly
created sumznary, compilation, or report, and even if such information can be provided
in the form of a summary, compilation, or report, the City of Troy has alternative ways
of disclosing such information.

Plamtiff’s FOJA Request did not seek disclosure of information of a personal nature.
Even if a portion of the records that Plainti(f seeks did contain information ofa
personal nature, disclosure would not constitute a clearly unwarranted invasion of an
individual’s privacy,

The public records sought by Plaintiff are not exernpt from disclosure by statute, and

the City of Troy’s denial of Plaintiff’s FOIA cites no such statute.
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28. The public records sought by Plaintiff are not exempt from disclosure inder MCL §
15.243(1)(e), since the public records were never exempt in the first place, and
therefore there were no “considerations originally giving rise to the exempt nature of
the public record.”

29. The public records sought by Plaintiff are not exernpt from disclosure under the “frank
communication exemption”, provided by MCL § 15,243(1 ¥{m).

30. The City of Troy has the burden of proving that an exemption exists in order to deny a
FOIA Request.

31. The City of Troy has not satisfied its burden of proving an exemption in any of its

denials of Plaintiff’s FOIA Request.

WHEREFORE, Plaintiff, Asset Management Consultants of Virginia, Inc., respectfully
requests that this Court enter an order consistent with the following:
2. Compelling disclosure of all of the public records sought in Plaintiffs
FOIA Request of May 2, 2013.
b. Declaring the nondisclosure of the requested documents to be a violation of
the FOIA.
¢. Awarding Plaintiff all actnal and reasonable attomey fees, as required by
MCL § 15.240(6).

d. Awarding any such other relief as the Court deems appropriate.

LANGNAS & ASEOCIATES, PC.
Atarmeys and Counselors
24355 Nortwestem Highway,
Suite 200
Souihfietd, Mi 48075

Tel: (248) 356-7 100
Frx: (248)356-0718
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LANGNAS & ASSOCIATES, P.C.

Altsrneys and Counselors
24353 Horywestem Highway,
Suie 200
Soulhfield, Vi 4BLTS

Tel; (248) 356-710D
Fex; (248) 356-0718

Dated: July 10, 2013

Page 6ol 6

Respectfully submitied,

{s/Michael D. Langnas
Michael D. Langnas (P42357)

Attorney for Plaintiff
24359 Northwestern Highway, Suite 200
Southficld, M1 48075
(248) 356-7100
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CITY OF TROY
MICHIGAN

REQUEST FOR COPIES OF PUBLIC RECORDS

TO THE CITY OF TROY, MICHIGAN:

I HEREBY REQUEST COPYCOPIES OF PUBLIC RECORDS, AS FOLLOWS:

Number of
(Copies

Description of Public Record

1

Requesting a copy of a record, as itis maintained, thal tracks active cash bonds, deposils and escrows

coflected for prvate-secior construction asstirance,

Aequesting a copy of a listing of oulstanding municipal-issued chetis over 180 days old that have not

been cashed or turnad over to the state a8 unolaimed properly

“*PLEASE SEE ATTACHED

PLEASE PROVIDE MY REQUEST IN THE FOLLOWING FORMAT:
Second preference First preference
DXIPAPERCOPIES  [X|ELECTRONIC (CD, DISK) [ JLABELS

e

e S

Signature of Applicant
Stephen N. Gohen, Esq,

Print Name

24359 Northwestem Highway, Suite 200, Southfieid, Mi 48075

Address (Strest, City, State and Zip Code)
(248) 356-7100

Phone Number

SArLET

Date




LANGNAS & ASSOCIATES

A PROFESSIONAL CORFORATION 24358 Norhwesterm Hwy.
Sufle 200

Afiomeys and Goomsalorn Southiiald, M 48075
Telephone {248) 356-7100

MICHAEL D. LANGNAS Facsiniie (248) 356-D7 16

g%gggNA&Ggg}fg%VES e-mali: scohen@iangnas.com

OF Counsal
CHRISTOPHER M. SEIKALY

MDE R. MILLER (1912-1882)

May 2, 2013

Ms. Aileen Bittner

City Clerk - City of Tray
500 W. Big Beaver Road
Troy, MI 48084

Re:  Request for Public Records Pursuant to the Freedom of Information Act
Dear Ms. Bitiner:
Please be advised that this firm represents Asset Management Consultants (“AMC™).

Asna suppjement to the “City of Troy Michigan Request for Copies of Public Records™, T would like
to more thoraughly explain the public records that I am requesting:

For purposes of this Request, “City of Troy” or “City” refers to the City of Troy, together with any
agencies of the City of Troy that are public bodies, as defined by MCL § 15.232(d).

First Request:”

I am requesting any financial spreadsheet, ledger or other record of the active cash and cash-
convertible sureties and escrow accounts maintained by the City of Troy for financial instruments
posted or deposited with the City of Troy by companies and persons to ensure completion of
private-sector residential and commercial construetion projects, I am requesting only open accounts
for the cash and cash-convertible sureties, stale-datad checks, deposiis, and other securities that
have not been refinded to the payee. I do not seek records of nor-negotiable thivd-party sureties
(such as letiers of credit or bonds), the release of which will not restore money to AMC’s clients®
accowts.

The records that I seek should contain such specific identifiers as:
1. Deposit date and amount

2. Purpose of deposit
3. Project block and lot number

' “First Request” refers to the firgt request that js listed on the Request Form “{rlequesting a copy ofa record, as it i3
mainteined, that tracks active cash bonds, deposits and eserows collected for private-secior construction assurances.™



Escrow tract number

Escrow account number

Bond aceount sumber

Depositor name and address
Project number name and address
. Project parcel map number

10. Project permit number

11. Bord number

12. Check/warrant number

Second Request:’

I also seek a record of all outstanding municipal checks, warrants and vouchers (the pre-escheat
checks Tist), over 180 days old that have not yet been cashed or otherwise negotiated, or have
become stale dated, 1do not seek records of uncashed or stale dated payroil checks, child support
checks, or any other checks not made to municipal vendors,

R NS

The records that I seek should contain such specific identifiers as:

1. Uncashed/stale dated check number
2. Amount

3. Date

4. Names of the payor and payee

Please advise me by telephone, fax or e-mail of your estimate of any cosis associated with your
fulfillment of this Request prior to your incurring same. If you have questions regarding this
Request, please do not hesitate to contact me at your convenience.,

Sincerely,

P S

Siephen N. Cohen, Esq.
/ms

? “Second Request” refers to the second request that is listed on the Request Form “[rlequesting a copy of a listing of
outstanding munieipal-issued checks aver 180 days old that have not besn cashed or turned over o the state a3
unciaimed property.”
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500 W. BLG Beaver The ity of Tomorow...
Troy, Ml 48084

(48) sg-==00

|

May 8, 2013

Stephen N. Cohen, Esq.

Langnas & Associates

24358 Northwestern Hwy., Ste, 200
Southfield M1 48075

Re: Freedom of Information Act Request dated May B, 2013
for Asset Management Consultants

Dear Mr. Cohen:

Your Freedom of Information Act request has been denied as a request for public
inforrmation for a commercial purpose.

Case law provides that that the core purpose of the FOIA is not fostered by the
disclosure of information accumulated in a public body’s files, that reveals nothing about
an agency's own conduct. Rather, the core purpose of the FOJA is the understanding of
the operations or activities of government. Kocherv. Department of Treasury, 241 Mich
App 378 (2000). The information you requested is for commercial yse purposes only.
Therefore, the City of Troy does not have to provide that infonmation under FQIA.
Further, FOIA provides that a public body is not required to make a compilation,
summary or repoit of infermation. MCL 15.233 (4).

You have a right to appeal this denial to the Gity Manager, City of Troy, 500 W. Big
Beaver Road, Troy, Michigan 48084 by submitting a written appeal and stating the
reasans for the reversal of the denial.

Sincerely,

CITY OF TROY
OFFICE OF THE CITY CLERK

M. Aileen Bittner, CMC

City Clerk

ce:  City Attorney
City Manager

e www.tropmt.gov = =




City of Troy

Freedom of Information Act - Response

Dear _Stephen N, Cohen, Esq. Date May 8, 2013

FOIA # 2013-101

In response to your inquiry of May 6, 2013
requesting:

Copy of record that tracks active cash bonds, deposits & escrows. Copy of outstanding
municipal issued checks over 180 days old not turned over to the State as unclaimed property.

We have taken action as indicated below. Please note that if your request for
infarmation has been denied, we have indicated the appropriate provisions under State
Law P.A. 442{1976), which defines such information as exempt.

1

2

3

4

5A

5B X

Requested material attached.

Extension of 10 days

Copying costs are estimated to ba: §

Bill enclosed.

A Good Faith deposii is required at this time. Make check payable
to: City of Troy in the amount of: $

The requested material is attached. Some of the information you
requested does not exist,

FOIA does not require a public body to make a compilation,
sumnary or report of information (Section 3, Paragraph 4)

The Public Record does not exist.

Pan of the requested material is attached, Material denied is dye
to exemptions as Public Record as defined by State Law.

The requested material is denied in full due to exemption as
Public Record as defined by State Law.

A description of the denied record s attached. Those exemptions in State Law which are
applicable to the City of Troy are listed below as enumerated under Section 13,
Paragraph 1 of the Act. Check indicates exemption invoked in denial of material. See
back of form for specific provisions, :

7k

Sincerely,

a

g

s

SEE REVERSE SIDE
d X e f FOR A FULL
EXPLANATION OF
. YOUR RIGHT TO
i )< m ‘?[ OTHER  seekJubiciac
REVIEW.

City of Troy City Clerk

FOIA Coordinatfor




EXENMPTIONS UNDER P.A. 442, SECTION 13, PARAGRAPH 1, AS INDICATED IN ITEM 5
ON THE FRONT OF FORM INCLUDE:

a.

Other:

Information of a personal nature where the public disclosure of the information would
constitute a cleasly unwarranted invasion of the individual’s privacy.

Records or information specifically described and exempted from disclosure by Statute.

A public record or information described in this Section which is furnished by the putlic
body originally compiling, preparing or receiving the record or informaticn to a pubtic
officer of public body in connections with the performance of the duties of that public
officer or public body, if the considerations originally giving rise to the exempt nature of
the public record remains applicable.

Trade secreis or commercial or financial information voluntarily provided to an agency
for use in developing governmental policy if:

i The information is submitted upon a promise of confidentiality by the public body.

ii. The promise of confidentiality is authorized by the chief administrative officer of
the public body or by an elected official at the time the promise is made.

jil. A description of the information is recorded by the public body within a
reasonable time after it has been submitted, maintained in a central place within
the public body, and made available to a person upon request. This subdivision
shall not apply to information submitted as required by law or as a condition of
receiving a governmental contract, license, or other benefit.

Information or records subject to the Attorney Clisnt Privilege.

A bid or proposal by a person to enter into a contract or agreement, until the time for the
public opening of bids or proposals, or if a public opening is not to be conducted, until
the time for receipt of bids or proposals has expired.

Communications and notes within a public body or between public bodies of an advisory
nature to the extent that they cover other than purely factual materials and are
preliminary to a finat agency determination of policy or action.




RIGHT TO APPEAL AND JUDICIAL REVIEW:

ACT 442, P.A. 1976, SECTION 10 ESTABLISHES THE REQUESTING PERSON'S RIGHT TG
JUDICIAL REVIEW IN THE EVENT THAT PUBLIC BODY MAKES A FINAL DETERMINATION
TO DENY ALL OR A PORTION OF A REQUEST. THE REQUESTING PERSON MAY
COMMENCE AN ACTION IN THE CIRCUIT COURT TO COMPEL DISCLOSURE OF THE
PUBLIC RECORDS. AN ACTION UNDER THIS SECTION ARISING FROM THE DENIAL OF
AN ORAL REQUEST MAY NOT BE COMMENCED UNIESS THE REQUESTING PERSON
CONFIRMS THE ORAL REQUEST IN WRITING NOT LESS THAN 5 DAYS BEFORE THE
COMMENCEMENT OF THE ACTION. IF A PERSON ASSERTING THE RIGHT TO
INFORMATION UNDER THIS ACT PREVAILS IN ALL OR A PORTION OF THE COURT
ACTION, THE GOURT SHALL AWARD AN APPROPRIATE AMOUNT TOWARD
REASONABLE ATTORNEY'S FEES, COSTS AND DISBURSEMENTS. IN ADDITION, THE
COURT MAY AWARD PUNITIVE DAMAGES IN THE AMOUNT OF $500.00 TO THE
PERSON SEEKING ACCESS TC THE PUBLIC RECORDS. IN ADDITION TO THE RIGHTS
DESCRIBED ABOVE, YOU MAY ALSO FILE A WRITTEN APPEAL OF A DETERMINATION
TO DENY ALL OR A PORTION OF A REQUEST BY DIRECTING THE APFEAL TO THECITY
OF TROY CITY MANAGER. SUCH AN APPEAL MUST SPECIFICALLY STATE THE WORD
"APPEAL" AND IDENTIFY THE REASON OR REASONS FOR REVERSAL OF THE
DISCLOSURE DENIAL.
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[ANGNAS & ASSOCIATES

A PROFESSIONMAL CORPORATION 24353 Nortbwastern Hwy.

Sulla 28D

Altormreys ond Ceuiiselors : Southiield, Mf 48075

Telephune {248) 356-7100

MICHAEL D. LANGNAS Facsimile (24B) 356-0716

SHARON A, GONSALVES - e-mafl: scohen@langnes.com
STEPHEN N. COHEN

Of Counsel

CHRISTOPHER M. SEIKALY

MOE R MJLLER {1812+1592)
May 22, 2013

Mr, Brian Kischnick

City Manager — City of Troy

500 W. Big Beaver Road

Troy, MI 48084

Re:  Appeal of Denial of FOIA Request
Dear Mr. Kizchnick:

I write to appeal the City’s May 8, 2013 denial of our FOIA Request dated May 2, 2013 pursuant to
MCL § 15.240(1)(a).

I. INTRODDCTION

Our FOIA Request seeks disclosure of public records that are not specifically exempt fiom
disclosure under MCL § 15.243(1), and ave therefore required to be disclosed. The City Clerk
contends thai the public records are not required te be disclosed for four reasons:

1. The Request was for “public information for a commercial purpose™;

2. Disclosure of the requested information would “reveal nothing about the agency’'s own
cemduct™ (and therefore is not in line with the purpose of the FOIA);

3. A public body is not required to make & compilation, summary or report of information,

4. The information is exempt under Sections (a), (), (¢) and (m) of the MCL § 15.243Q1).

Aswe will show below, none of the exemptions claimed by the City Clerk apply fo the FOIA )
Request of May 2, 2013, and therefore the requested documents must be disclosed pursuant to MCL
§ 15.223(1).

II._DISCLOSURE OF PUBLIC RECORDS

The Michigan Freedom of Information Act (“FOIA™) provides that “Except as expressly
provided in section 13, upon providing a public body’s FOIA coordinator with a written reguest
that describes the public record sufficiently to enable the public body fo find the public record, a
person has aright 1o inspect, copy, or receive copies of the requested public record of the poblic
body.” MCL § 15.233(1) (emphasis added). The plain language of this statute ¢l early requires that



a public record be disclosed wmless it is expressly exempi, under Section 13 (MCL § 15.243(1)). As
the casc Jaw makes clear, this interpretation of the statute is unmistakable.

“All public records are subject to full disclosure under the act unless the material iy
specifically exempt under § 13 Swickard v. Wayne County Medical Examiner, 438 Mich. 535
(1951) (empliasis added).

The FOIA *is a prodisclosure act. All public records are subject to fuull disclosure nnless
they are clearly exempt. If a request is *sufficient’ 1o allow the public body o find a nonexempt
record, the record must be disclosed” Coblentz v, City of Novi, 475 Mich. 558, 572-73 (2008)
(internal citations omitted).

“On iis express terms, the FOIA is a prodisclosure statute, and the exemptions stated in §13
are narrowly construed. The burden of proof rests on the party asserting the exemption.” The
Herald Co. v. City of Bay City, 463 Mich. 111, 119 {2000) (internal citations omitted),

I¥L. TaE City o TROY’s POSITION

a. Commercial Purposes

MCL § 15.243(1) does not contain an exemption for requests made for comuuercial
purposes, and therefore this is not a valid exemption. Under The Herald Co., the party asserting the
exemption hes the burden of proving such exemption.

The City of Troy has not satisfied its burden of proving an exemption based on “commercia]
purposes™, as the exemption is not specifically listed in MCL § 15.243(1). Additionally, the City
Clerk’s denial letter does not eite any case law that would support any such exemption. As will be -
discussed below, Korcher v. Department of Treasury oniy focused on the “personal privacy”
exemption, and dees not create a “commercial purposes” sxemption. Thus, the FOIA Request
camnot be denied on such grounds.

5. The Purpose of the FOI4

The City of Troy relies on Korcher v. Depariment af Treasury, 241 Mich, App. 378 (2000)
to support its position that the FOIA Request of May 2, 2013 may be denied, as disclosure of the
requested information would reveal nothing about the agency’s own conduct, and therefore does not
satisfy the core purpose of the FOIA. However, MCL § 15.243( I) does not contain any such
exemption. Thus, the FOIA Request may not be denied on such grounds.

As all of the case law shows, the “purpose” of the FOIA is only considered when
determining whether the personal privacy exemption of MCL § 15.243(1)(a) applies. To satisfy this
exemption, the public body must first show that the information sought is of a “personal neture™. Jt
then must prove that disclosure of such information would constitute & clearly onwarranted invasion
of privacy. In determining whether disclosure would constitute a clearly mnwarranted invasion of
privacy, the courts have used a balancing test, balancing the “public interest in disclosure against
the interest Congress intended the exemption to protect” Mager v. State of Michigan, 460 Mich.
134,145 (1999). Ii is only at this point that the “purpose” of the FOTA enters the euation,



In Korcher, the court was focused on whether or not the “personal privacy” exemption of
MCL § 15.243(1)(a) applied. When relying on the personal privacy exermption, “two factors must
exist to exempt information from public exposure. First, the information sought must be of a
*personal nature,” and second, the disclosure of such information must constitnte ‘clearly
unwarranted” invasion of privacy.” Mager v. State of Michigan, 460 Mich. 134, 140 (1999).

For the purpose of the FOIA 1o have any bearing on the present Request, it first must be
determined that the information sought is of a “personal nature.® The Michigan Supreme Court has
created a clear definition of “personal nature™:

we conclude that information is of a personal nature if it reveals intimate or
embarrassing details of an individual’s private life. We evahuate this
standard in terms of ‘the customs, mores, or ordinary views of the
commuity..,

Mager at 142 (quoting Bradley v. Board of Education of the Saranac Community Schools, 455
Mich. 285 (1997)).

It is difficult to see how a request of “a financiat spreadsheet, ledger or other record...” can
reveal intimate or embarrassing details of an individual’s life. Because the Request clearly does not
seek information that is of a personal nature, step two (determining whether disclosure of such
information would constitute a clearly unwarranted irrvasjon of privacy) of the analysis is
unnecessary.

The City of Troy’s application of Korcher is flawed, as a reading of the opirion makes clear:
“in evaluating whether a request for information lies within the scope of a FOI4 exemption ihat
bars disclosure when it would amount to an invasion of privacy that is to some degree unwarranted,
a court rus! balance the public interest in disclosure against the interest Congress intended the
exemption to protect. Korcher at 381-82 (emphasis added), This shows that the court was focusing
solely on the personal privacy exemption of MCL § 15.243(1)(a).

¢. Compilation, Summary or Repori

The City Clerk stated that “a public body is not required to make a compilation, sUmmary or
teport of information.” We do not dispute this aspect of the FOIA, but the Request of May 2, 2013
does not request a compilation, sumumary or repoxt.

In The Herald Co., v. City of Bay City, 463 Mich. 111, the Michigan Supreme Court held
that a public body cannot deny a FOIA request under the “compilation, summary or report”
exemption if the Request does not require disclosure of any such document and the public body has
alternative ways to disclose the information:

Plaintiff’s request did not specify or require the disclosure of any documeni,
newly created or otherwise, from the city. Mt simply asked for information,
Under the FOIA, the city could have safisficd the request in several
different ways. It could have allowed plaintiff access to the public records
containing the information, jt could have allowed plaintiff fo capy the
public records containing the information, or it could have provided



plaintifi with copies of the public records containing the infarmation. It i
true that the request also could have been satisfied by the city’s creation of a
new publie record, but plaintiff did not request creation of such a record,
and the fact that the city had no obligation to create a record says nothing
about its obligation (o satisfy plaintiff”s request in some other manner as
required by the FOIA.

The Herald Co. at 122,

In our Request of May 2, 2013, we did not specify or request the disclosure of any newly
created document, but simply asked for information. This information could have been provided in
any number of ways. Thus, our Request cannot be denied on these grounds.

d. Other Listed Exemptions

The City of Troy’s denial letter of May 8, 2013 also listed four specific exemptions from
MCL § 15.243(1), but did not contain any specific explanations of how each exemption applied to
this specific Request.

i. MCL § 15.243(1}(a} — Personal Informatien

As discussed above, The City of Troy bears the burden of proving that the information
sought is of a personal nature, in that it “reveals intimate or embarrassing details of an individual’s
private life.” Mager at 142, The City has not made any such staterents, and it appears impossible
that requests for information such as “financial spreadsheets” and “outstanding municipal checks”
can be considered to reveal such personal information.

ii. MCL § 15.243(1%d) — Information Exempted by Statute

MCL § 15243(1)(d) provides an exemption for “records or information specifically
described and exempted from disclosure by stamte.”

Ag discussed above, all exemptions are narrowly construed, and the public body has the
burden of proving any such excmption. The Herald Co., at 119, In this case, The City of Troy has
not even cited a specific statite that could potentially exempt disclostire of the raquested
information, and the Requesting Party knows of no such statute,

ni, MCL § 15.243{1)(e} — Public Records Fumished io Other Public Body or Officer

MCR § 15.243(1){e) exempts from disclosure documents that have been furnished to
another public body or-officer, as long as “the considerations originally piving rise to the exempt
nature of the public record remain applicable.” '

The City of Troy has not proven that any documents requested are exempt from disclosure,
and likewise has not proven that any such documents fumished to a public body or public officer
are exempt from disclosure,

iv. MCL § 15.243(1¥m) —~ Commumications Within Public Body of an Advisory Nature



In Bukowski v. City of Detrait, 478 Mich. 268, 274-75 (2007), the Michigan Supreme Couri
keld that there are four characteristics of the “frank communication exemption™ (which is what
MCL § 15243(a)(m) is known as):

1. “The public body seeking to withhold the document bears the burden of establishing the
exemphon.”

2. “The public record sought to be withheld from disclpsure must meet the three-part statutory
definition of  *frank communication™ These three parts are as follows:

a. Itisacommunication or not of an advisory nature made within a public bedy or
between public bodies;

b. H covers other than purely factnal material; and

c. Itis preliminary io a final agency determination of policy or action.

3. “[1}f the public record qualifies as a “frank communicetion,’ the trial court must engage in
the balancing test and determine if the public interest in encotraging frank communication
clearly outweighs the public interest in disclosure™; and

4. "[)f the trial court determines that the frank communication should not be disclosed, the
FOIA still requires the trial court to redact the exempt material and disclose the purely
factual material within the document ™

In this case, The City of Troy merely checked & box to claim that the frank communication
exemption applies. It clearly did not satisfy its burden of proving that the exemption applies. Even
if The City did make some specific statement regarding this exemption, it cannot show that the
documents requésted eontain information 1) of an advisory nature; and 2) that is not purely factual,
If The City of Troy is somehow able to show that the documents contain some non-factual
information, it is still required to disclose the factual information.

Because The City of Troy has not satisfied its burden of proving that the frank
communication exemption applies, our Request cannot be denied on these grounds.

1V. Concrusion

In light of the above analysis of the statutory and case law, we sincerely hope you will
reverse The City of Troy’s denial of our FOIA Request of May 2, 2013. Please do not hesitate to
call me if you have any questions or would like to discuss the matter directly.

Sincerely,

= —
Stephen N. Cohben
/ms
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500 W. Big Beaver The City of Tomorrow..,
Troy, M! 48084

(248) S4-3=200

I

June 14, 2013

Mr. Stephen Cchen

Langnas & Associates

24359 Northwestern Hwy., Ste. 200
Southfield, Ml 48075

Re: FOIA Request #2013-101
Dear Mr. Cohen:

The City has received your letter appealing our May 8, 2013 denial of your clienf’s
Freedom of Information Act (FOIA) request. Atthough you have challenged each of the
exemptions relied upon by the City in denying the request, | am not persuaded by your
arguments.

The,City has provided your client with the means to obtain the information requested
using Open Troy, located on the City website: hitp:/iroymi.qov/Government/Dashboard.
Open. Troy contains the City check register, along with a myriad of financial information
pertinent to your client’s FOIA request.

The requested information is for the sole purpose of fusthering your client's commercial
enterprise, which is not within the core purpose of FOIA. The core pumose of FOIA is to
allow the public to understand the operations or activities of government. Your client is
asking the City to subsidize their cornmercial enterprise, which is prohibited by our
Charter.

Under Michigan law, there is a right to challenge a FOIA appeal in the Oakland County
Circuit Court, pursuant to MCLA 15.240(1)(b). Under the state statute, costs may be
awarded in any such action if you were to uitimately prevail.

Sincerely,

OFFICE OF THE CITY MANAGER

Brian Kischifiek— . -
City Manager : _ . \

cc: Alleen Bitiner, Gity Clerk B | .
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