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CITY COUNCIL ACTION R

November 2, 2009

TO: John Szerlag, City Manager

FROM: Mark Miller, Acting Assistant City Manager/Economic Development Services
Steven J. Vandette, City Engineerém/

SUBJECT: Agenda ltem — Approval of MDOT Subcontract with Hubbell, Roth & Clark, Inc.
for Construction Engineering Services for the Reconstruction of Wattles Road,
1,000’ East and West of Rochester Road
Project No. 99.203.5

Recommendation:

Staff recommends that City Council approve the attached MDOT subcontract with Hubbell, Roth &
Clark, Inc. for the purpose of fixing the rights and obligations of each party for construction
engineering services for the Wattles Road, 1,000’ east and west of Rochester Road widening and
reconstruction project. Furthermore, staff recommends that the Mayor and City Clerk be authorized
to execute the agreement.

Background:

The Engineering Department requested and was authorized by the Michigan Department of
Transportation (MDOT) to advertise for un-priced technical proposals for Construction Engineering
Services for the Rochester Road, Torpey to Barclay and Wattles Road, 1,000" East and West of
Rochester Road widening and reconstruction projects.

Construction engineering services incorporate all facets of construction management, including but
not limited to:

Project administration

Inspection

Staking

Quality control testing and reporting

Measurement, computation and documentation of quantities
Reporting and recordkeeping on the Field Manager system
Finalizing all project documentation
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It is more cost effective to use consultants on an as needed basis for projects that are federally
funded, because the consultant costs are project specific and largely reimbursed with federal funds.
Additionally, the federally funded projects vary in number from year to year and typically take 10
years or more to proceed from preliminary engineering, to ROW acquisition and on to final plans and
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construction. It is not cost effective to maintain an in-house staff capable of handling all of these
large projects over the long term, particularly when the project funding is limited, competitive and
unpredictable from a timing standpoint.

The Engineering Department is a hybrid department and has used consultants to various degrees
since the 1960s. Consultants are generally used for the following reasons:

When in-house capacity is exceeded

When expertise is not available in-house

To augment City staff or when spikes in workload occur
For special or unique design projects

For technical studies, long range utility studies and/or plans

The Rochester and Wattles projects are both federally funded and will be bid together through
MDOT. We are required to prepare and execute two separate subcontracts for the construction
engineering phase, one for each project, even though the physical construction will be bid and
constructed as part of one contract due to the separate federal funding available for each project.
Construction engineering is eligible for reimbursement with federal funds and as such, the consultant
selection process must follow the MDOT consultant selection process (Exhibit 1).

MDOT'’s selection process is a Qualifications Based Selection (QBS) process based on the Brooks
Act in which a consultant is rated on pre-determined criteria with the top ranked consultant moving on
to the next phase of the process based on their experience and qualifications only. Proposals were
received from seven (7) consultants on September 17, 2009. '

A four (4) person review committee, consisting of the City Engineer, Deputy City Engineer, Civil
Engineer and Public Works Director, reviewed and rated the consultants based on each firm's
understanding of the project, past experience with similar projects, proposed team members and
other items as listed on the review sheet (Exhibit 2).

Hubbell, Roth & Clark, Inc. (HRC) was rated as the top consultant. Total final scores for all
consultants are summarized in Exhibit 3. Once the highest rated consultant is determined, that
consultant then submits a price proposal for their services based on guidelines prepared by the
Engineering Department. The subcontract that is included with this item is based on the price
proposal as submitted by HRC.

Financial Considerations:

Bids for the Wattles Road construction phase will be opened by MDOT at their bid letting of
December 4, 2009. The engineers estimate of construction is $2,561,480.50. HRC's cost to
perform the Construction Engineering Services is $310,458.27 or 12.1% of the estimated
construction cost as detailed in their Priced Proposal. (Exhibit 4).

MDOT guidelines allow construction engineering to be a maximum of 15% of the physical
construction cost. Up to 81.85 percent of the construction engineering services are reimbursable
with federal funds.

The subcontract, as submitted, is based on estimated costs, as is standard with all MDOT
agreements, since these agreements are prepared before actual costs are known. The city's actual
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cost is based on the actual cost incurred by the consultant's work within the parameters of the
agreement.

Funding for the city’s share is available in the 2009/10 Major Road budget.

Legal Considerations:

The format and content of the agreement has been reviewed by the City Attorney’s Office and is
consistent with past construction engineering subcontracts approved by City Council for Rochester
Road, Long Lake Road, Big Beaver and Stephenson Highway projects.

MDOT and FHWA will review and approve the consultant selection process used by the city along
with the subcontract.

Rochester Road is a National Highway System (NHS) route and as such there is additional oversight
by the Federal Highway Administration (FHWA) on all aspects of the project.

Policy Considerations:

= Troy has enhanced the health and safety of the community (Goal I)
» Troy adds value to properties through maintenance or upgrades of infrastructure and quality of life
venues (Goal I1)

Prepared by: Bill Huotari, Deputy City Engineer
GiCantractsiContracts - 2008086 Rochester, Torpey to Barclay & Watfles, E & W of Rochesteri01.106.5 - Wattles, Fast & West of RoshesteriConstruction EngineeringiTo CC re 3rd Pasty CE Agreement_Wattles.doc



EXHIBIT 1 |

March 2, 2006

Requirements for Performing Construction Engineering on
Local Agency Projects

The Local Agency is required to perform Construction Engineering on all federal/state
aid projects that are either let by MDOT-let or locally-let (enhancement only).

Consultants and/or Local Agencies performing Construction Engineering Services on
Local Agency Projects do not need to be pre-qualified by MDOT for Construction
Engineering, unless project work involves MDOT trunkline. For work involving MDOT
trunkline, pre-qualification is required.

If federal/state funds will be utilized for Construction Engineering Services and the -
amount of the contract is equal to or will exceed $100,000 then the consultant must be
selected following the criteria set forth in the Brooks Act and a copy of the third party
agreement must be approved by MDOT. The Local Agency should contact the Local
Agency Programs Unit prior to proceeding with the selection of the consultant.

If the contract is less than $100,000, then the consultant may be selected using the Local
Agency’s small purchase order procedure and a copy of the third party agreement must
be approved by MDOT.

No work will be eligible for reimbursement if performed prior to Federal obligation of
funds and MDOT authorization.

The Consultants and/or Local Agencies performing Construction Engineering are
required to have the following licenses/certification, depending on the work being done
in the construction contract.

Project Engineer: ‘
The Project Engineer assigned to the project must be licensed by the State of Michigan.

Surveying: .
A surveyor licensed by the State of Michigan must be on staff if surveying is part of the
contract.

Technicians:
The field technicians need to have the following certifications for the work operations

listed:

Density (Earthwork or HMA Paving)
- NRC Nuclear Density Gauge License
- Radiation Safety Training
- MDOT Density Technology Certification




March 2, 2006

Requirements for Performing Construction Engineering on Local Agency Projects

Cont...

HMA Paving
- MDOT Bit. Paving OR Bit. Paving Operations

Concrete
- Michigan Concrete Field Testing - Level 1 (MCA or MCPA)

Aggregate Testing & Sampling

- Michigan Certified Aggregate Technician

HMA Plant Inspection

- Michigan Bit QC/QA Technician (Level 2)
- Michigan Certified Bituminous Laboratory Technician (Level 1)

Project Office

The consultant must utilize Field Manager software for all MDOT-let projects.
MDOT offers Field Manager training (Contact Therese Binkley at 517-322-1741 or
Terri LaVoy at 517-322-6792 for available dates/times and training locations)
The Local Agency must keep records and track materials per the MDOT
Construction Manual, the applicable MDOT Standard Specifications for
Construction, the Materials Quality Assurance Procedures Manual, the Material
Source Guide, and utilize standard MDOT forms
(www.mdot.state.mi.us/webforms/) while reporting applicable items.

Specific construction questions/concerns should be addressed to the local MDOT
TSC. A complete list of the TSC personnel can be found at the following link:
hitp://www. michigan.gov/mdot/0,1607.7-151-9623---.00.hitm! or by and selecting
“about MDOT” from MDOTs home page at www.michigan. gov/mdot .
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EXHIBIT 2

CONSTRUCTION ENGINEERING SERVICES REVIEW
ROCHESTER, TORPEY TO BARCLAY AND WATTLES, EAST & WEST oF ROCHESTER ROAD

.. " " Firm: Consultant

Grade Weight Total Comments

1. Understanding of Services / 2
Project
Requirements

2. Experience with Similar Types of 3
Road Projects '

3. Qualifications & Experience of
“Key Personnel”
a. Project Engineer 4
b. Lead Inspector | 4
c. Lead Surveyor ' 2
d. Traffic Engineer 1
e. Other Staff ‘ 1

4, Past Performance of Firm 3

Grade on a scale of 1-5 with 1 representing the lowest and 5 representing the
highest.

General Comments:

Reviewer Date




~ EXHIBIT 3

Total Avg. Final

Consultant Score | Score || Rank
Hubbell, Roth & Clark, Inc. 365.75| 91.44 1
Spalding DeDecker Assoc., Inc. 359.75  89.94 2
Anderson, Eckstein & Westrick, Inc. 333 83.25 3
AECOM 304.5| 76.13 4
Fishbeck, Thompson, Carr & Huber, Inc. 304.5, 76.13 4
Tetra Tech 301 75.25 6
NTH Consultants, Ltd. 244 61 7




| EXHIBIT 4 |

Principals Senior Associates
George E. Hubbell Gary J. Tressel
Themas E. Biehl Lawrence R, Ancypa
Waiter H. Alix Kenneth A, Meichior
Peter T. Roth Dennis M. Monsere
Michael D. Waring Randal L. Ford
Keith D. McCormack David P. Wilcox
Curt A. Christeson Timothy H. Sullivan
HUBBELL, ROTH & CLARK, INC -+ Thomas M. Doran
! ’ Associates
. . Chief Financial Officer Thomas G. Maxwell
CDﬂSUITlng Eng!neers J. Bruce McFarland Nancy M.D. Faught

Jonathan E. Booth
Michasi C. MacDonald
Marvin A, Olane
Richard F. Beaublen
William R. Davis
Daniel W. Mitchell
Jesse B. VanDeCreek
Robert F, DeFrain
Marshall J. Grazioli
Thomas D. LaCross

October 12, 2009 Dennis ., Benoit

City of Troy
500 West Big Beaver Road
Troy, Michigan 48084

Attn:  Mr. William J. Huotari, P.E., Deputy City Engineer

Re: Construction Engineering Services for Reconstruction HRC Job No. 20090527
and Widening of Rochester Road from Torpey to Barclay
and Wattles Road, East and West of Rochester Road

Dear Mr. Huotari:

We are very pleased to be selected the Highest Rated Consultant to provided Construction Engineering
Services for the above referenced project. We look forward to working with the City during construction
of this project.

As requested, we are providing a Cost Proposal for each project. The first project would be the
Reconstruction and Widening of Rochester Road from Torpey to Barclay. The second project is the
Reconstruction and Widening of Wattles Road East and West of Rochester Road. Both of these projects
overlap one another but are funded by two different MDOT contracts. On the attached MDOT forms we
have estimated the total costs for Construction Engineering Services for each project. The cost is based
on a projection of man hours, direct hourly rates, MDOT approved overhead and fixed fee percentages for
HRC and our sub-consultant.

Hubbell, Roth & Clark, Inc is very aware of the economic conditions within the State of Michigan and
especially the City of Troy. We have taken steps to keep our fees as low as possible for the City of Troy.
As a first step, HRC did not raise any salaries of our employees last year. This results in a 3% to 5%
savings on our invoicing for all Troy projects including Rochester and Wattles Road Reconstruction. In
addition, in the past we have used a 15% fixed fee percentage for various MDOT projects and we are
proposing on 1% fixed fee for this project. The two cost savings steps together results in a 6.7% to 8.8%
savings depending what traditional raises would have been given in 2009.

RECEIVED
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2001 Centerpoint Parkway, Suite 109
Pontiac, Michigan 48341
Telephone 248 454 6300 Fax 248 454 6359

Www.hrG-engr.com Engineering. Environment. Excellence. w
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William J. Huotari

QOctober 13, 2009

HRC Job Number 20090527
Page2 of 2

We thank you in advance for your consideration of this cost proposal and look forward to the successful
completion of this much needed road improvement project. Should you have any questions or would like
to meet and discuss this cost proposal please call me at (248) 454-6370.

Very truly yours,
HUBBELL, ROTH & CLARK, INC.
Ny alter X el

Walter H. Alix, P.E., P.S.
Vice President

WHA/vb ‘
pc:  HRC; N. Faught, M. MacDonald, R. DeFrain, D. Wilcox, File

¥ 5200905200905 2 \ProposaRConsiLr03. doc Engineering. Environment. Excellence.



DERIVATION QF COST PROPOSAL
Prime Consultant: Hubbell, Roth and Clark, Inc.

MDOT Control Section No, §TUL 63459 HRC Job Number 20090527
Job No. 185941 A Description

Descripfion: Waitles Road Reconstruction 1,000 ft East and West of Rochester Road

DIRECT LABOR

Person Hourly Labor
Classification (Mame) Hours X Raie = Costs
Project Engineer (Robert DeFrain} 232 $ 43,15 $ 10,010.80
or 0 $ 64,73 $ “
Supervisary Techuician {Willfam Pennycook) 290 $ 32.85 3 9,526,50
oT 75 % 49.28 b 3,696,00
Project Representative (Berie O'Brien) 424 $ 30.50 3 12,932.00
oT 144 $ 4575 3 6,588.00
Construction Technician (Gino Santia) 366 $ 20.25 $ 7,411.50
oT 96 $ 30.38 b3 2,91648
Construction Technician (Lisa Hoth) 276 $ 20.00 $ 5.400,00
oT 96 $ 30.00 3 2,880.00
Construction Technician (TBD) 192 $ 2000 3 3,840.00
ot 64 $ 30.00 $ 1,920.00
Senior Office Technician{Lisa Natschke) 124 b3 26.50 $ 3,286.00
or 0 $ 39.75 k3 -
Seniar Testing Technician{Troy Perking) 360 & 25,95 § 9,342.00
oT 144 $ 3893 $ 5,605.92
Laboratory Testing Tech (Suzanne Eliiott) 108 $ 20,30 3 2,192.40
oT 32 M 3045 $ 974.40
Director of Field Operations {David Wilcox) 9 $ 4620 13 442 80
T 0 3 73.80 3 -
Chief Testing Engineer (Marshall Grazioli) 36 % 41,70 $ 1,501.20
or 0 $ 62,55 $ -
Chief Surveyor {Gary Chalice) ‘ 9 $ 37.25 s 33525
oT 0 3 55.88 3 -
Survey Office Supervisar {William Wonnacott) 40 $ 36.40 $ 1,456,00
oT [ $ 54.60 $ -
Traffic Engineer (Richard Beaubien) 18 $ 47.00 $ 846.00 .
oT 0 % 70.50 $ B
Survey Party Chief (Daniel Weinert) 312 $ 2940 3 640,80
OoT 8 $ 44.10 $ 352.80
Survey Instrument Operator {Scott Ojala) 32 $ 2175 $ 696,00
Ot & ¥ 32.63 $ 261.04
Senior Design Engineer (Charles Hart) 81 k) 37.060 $ 2.997.00
or 0 3 55.50 $ -
Associate (Michael MacDonald) 18 3 47.50 $ 855.00
oT 0 $ 71.25 $ -
Serdor Design Engineer (Rielard Nacey) 16 1 3978 3 636.00
oT 0 3 59.63 $ -
Departmental Assistant (Virginia Bryant) 20 $ 17.00 $ 340.00
T 4] $ 2550 s -
Senior CADD Technician (Kristan Walley) 16 $ 30.45 $ 487.28
oT [1] $ 45,68 b4 -
Total Hours 3360 Total Labor 10066500
Sub Total $  100,669.09
Page |
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Previous Page  Sub Total § 10066900

OVERHEAD

Total Labor $ 100,665.0% X 1755% = g 176,674.25 Total Laber $ 17667425

DIRECT EXPENSES
Hubbell, Roth and Clark does not chargs mileage to or on the job.
“Tota! Dicect Costs

COST OF MONEY

Taotal Labor

$ 100,669.09 X 178 = % 1,741.58 Total Cost of Money b3 174158
FIXED FEE
{Total Labor + Tatal Overhead)
$ 100,669,09 + $  176,674.25 X 1% Tatal Fixed Fee § 3050777

TOTAL COSTS $ 309,592.69

Page 2
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DERIVATION OF COST PROFOSAL

SUB-CONSULTANT: Professional Services Industries, Inc.

MDOT Control Section No. STUL 63459
Job No. 1059414

Description: Wattles Road Reconstruction 1,000 ft East and West of Rochester Road

HRC Job Number 20090527

DIRECT LABOR
Person Houtly Labor
Classification (Name) Hours X Rate = Costs
Testing Technician (David Hosler) ] $ 2067 $ 165.36
oT o $ .
Administrative Assist,(Samatha Hawkins) 1 § 1685 $ 1685
oT 0 $ -
Praject Engineer (Robert Rynbrant) 1.5 ¥ 3365 $ 5048
oT $ .
Total Hours 11 Total Labor $232.69
OVERHEAD
{Total Labor) $232.69 X 175.5% = Total Overhead $408.36
COST OF MONEY
$232.69 X 1.73% = $ 4,03 -
Total Cost of Money $ 4.03
DIRECT EXPENSES )
Lane Tie Testing Equipment § 150.00
FIXED FEE
{Total Labor + Total Overhead)
$641.05 X 1% = Total Fixed Fee $70.52
TOTAL COSTS $865.59

Page 3
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SUMMARY BY JOB NUMBER AND BY CATEGORY

MDOT Control Section No. STUL 63459
Job No. 105M41A

DERIVATION OF COST PROPOSAL

HUBBELL, ROTH & CLARK, INC.

Deseription: Wattles Road Reconstruction 1,000 ft East and West of Rochester Road

DIRECT LABOR
Hubbell, Roth and Clark, Inc.

Professional Service Industries

OVERHEAD
Hubbell, Roth and Clark, Inc.

Professional Service Industries

FACILITIES COST OF CAPITOL
Hubbell, Roth and Clark, Inc.

Professional Service Industries

FIXED FEE

Hubbell, Roth and Clark, Inc.
Professional Service Industries
DIRECT EXPENSES
Hubbell, Roth and Clark, Inc.

Professional Service Industries

Direct Labor Hours

Direct Labor Hours

3527

11

Direct Labor Costs

Direct Labor Costs

Total Direct Labor

QOverhead Costs

Overhead Costs
Total Overhead Costs

FCC Costs

FCC Costs

Total FCC Costs

Fixed Fee Costs

Fixed Fee Costs

Total Fixed Fee Costs

Direct Costs

Direct Costs
Total Direct Costs

TOTAL COSTS FOR THIS JOB

YA200805\20080827\Proposal\PropiTables\REVISED_Rochester_Wattles xis

Page 4

HRC Job Number 20090527

3 100,669.09

$232.69
$100,901.78

$176,674.25

$408.36
$177,082.62

3 1,741.58

¥ 4.03
$1,745.60

$ 30,507.77

370.52
$30,578.28

$6.00

§ 150,00
$156.00

$310,458.27

10/23/2008
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DERIVATION OF COST PROPOSAL

SUMMARY BY CONSULTANT
MDOT Control Section No. STUL 63459

Job No. 105941 A Description
Description: Wattles Road Reconstruction 1,000 ft East and West of Rochester Road

Construction Engineering Services

DBE
CE Hours CE Cost Fixed Fee Y/N % of Cost
Hubbell, Roth and Clark,Inc 599 $63,356.06 $ 6,925.68 N 100%
Professional Services Industries 0 $0.00 $0.00 N 0%
Subtotal 599 $63.356.06 $6,925.68 100%
Services During Construction
DBE
CE Hours CE Cost Fixed Fee Y/N % of Cost
Hubbell, Roth and Clark,Inc 2,761 $215,728.85 $ 23,582.09 N 99.64%
Professional Services Industries 11 $795.07 $70.52 N 0.306%
Subtotal 2,772 $216,523.93 $23,652.61 100%
Total 3,371 $279,879.99 $30,578.28
Page 5
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ESTIMATED PERSON HOURS

MDOT Control Section No. STUL 63459 HRC Job Number 20090527

Job Mo. 105941 A Description

Description: Wattles Road Reconstruction 1000 ft East and West of Rochester Road

Consultant Name: Hubbell, Roth and Clark, Inc.
Task Project Engineer |Engineer'/Supervisor Inspector Techician Secretarial

Project Engineering 232 365 140

Observation 1632

Control Survey 49 80

Materials Testing 36 644 20

Project Assistance 9 115

Traffic Contol Assistance 18
Total Hours 3360

Sub Consultant: Professional Services Industries, Inc.

[Materials Testing | 1] | { 8] 1]

Total Hours 10

Page 6
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'SUBCONTRACTNO.
CONTROL SECTION NO. STUL 63459
MDOT JOBNO.  1059%41A

FED. PROJECT NO.
FED. ITEM NO.

City of Troy
Hubbell, Roth & Clark, Inc.

CONSTRUCTION ENGINEERING CONTRACT

A Surface Transportation PROJECT

THIS CONTRACT, made and entered into as of this date of , by
and between Hubbell, Roth & Clark., Inc., Consulting Engineers, of Pontiac, Michigan,
hereinafter referred to as the "CONSULTANT," and the City of Trov, hereinafter referred to as
the "LOCAL AGENCY."

WITNESSETH:

WHEREAS, the LOCAL AGENCY is planning to construct a road 1mpr0vement
project within its limits; and

WHEREAS, the LOCAL AGENCY desires to engage the professional services and
assistance of the CONSULTANT to perform certain construction engineering and inspection
services and other related work, said work to be hereinafter referred to as the "SERVICES,"
required in connection with the construction of the following transportation improvements
under the Surface Transportation Program, said improvements to be hereinafter referred to as
the "PROJECT:"

“0.55 miles of road reconstruction for Wattles Road, approximately 1,000
feet east and west of Rochester Road with concrete pavement, curb and
gutter, driveways, storm sewers, sanitary sewer, water main, hot mix asphalt,
pavement markings and other related work;” and

WHEREAS, the LOCAL AGENCY has programmed the PROJECT with the Michigan
Department of Transportation, hereinafter referred to as the "DEPARTMENT," for construction
with the use of Surface Transportation Program Funds administered by the United States
Department of Transportation, Federal Highway Administration, hereinafter referred to as the
"FHWA;" and

WHEREAS, the CONSULTANT is willing to render the SERVICES desired by the
LOCAL AGENCY for the considerations hereinafter expressed; and

WHEREAS, the CONSULTANT was selected utilizing a qualifications based selection
(QBS) process; and

09/16/94 REV. 12/15/99 1 LGFABO1



WHEREAS, the parties hereto have reached an understanding as to the scope of the work
and the performance of the SERVICES on the PROJECT and desire to set forth this
understanding in the form of a written contract;

NOW, THEREFORE, it is hereby agreed by and between the parties hereto that:
THE CONSULTANT SHALL:
I Provide the following SERVICES relating to the PROJECT:

a. Assign a construction engineer and qualified inspection personnel who
will be responsible to the PROJECT Engineer at the PROJECT site during
the construction of the PROJECT in order to perform required inspection
services to assure compliance with approved contract plans and
specifications, and perform the day to day activities of the PROJECT.,

b. Field survey information, construction staking services, and soil borings
on the PROJECT site and any other field surveys as may be required for
effective control of the construction of the PROJECT.

c. Perform and/or have conducted field checks and laboratory testing of
materials and equipment to assure compliance with the contract
specifications and requirements of the DEPARTMENT and the FHWA.
A portion of the off-site testing work is to be performed in accordance
with a subcontractual arrangement between the CONSULTANT and

Professional Service Industries, Inc.

d. - Such additional engineering and inspection services as may be required by
the PROJECT Engineer for satisfactory completion of the PROJECT.

2. . Perform all PROJECT work under the direction of the PROJECT Engineer who
will be assigned by the LOCAL AGENCY as provided in Section 15.

3. Provide such reports and maintain such records of the PROJECT as are required
to document the work to the satisfaction of the PROJECT Engineer, the LOCAL AGENCY, the
DEPARTMENT, and the FHWA. '

4. Govern all SERVICES by the applicable codes, laws, and standards of the
LOCAL AGENCY and the DEPARTMENT and the FHWA.

5. During the performance of the SERVICES herein provided for, be responsible for
any loss or damage to the documents, owned by the LOCAL AGENCY while they are in its
possession. Restoration of lost or damaged documents shall be at the CONSULTANT'S
expense.

6. Furnish qualified personnel to assist the PROJECT engineer in solving field
problems, when so requested.

7. Attend conferences and make such trips as necessary to the LOCAL AGENCY'S
offices and to the site of the work to confer with representatives of the LOCAL AGENCY and

09/16/94 REV. 12/15/99 2 LGFABO1



the DEPARTMENT or the FHWA as may be necessary in the carrying out of the work under
.this contract.

8. Follow standard accounting practices and permit representatives of the LOCAL
AGENCY and the DEPARTMENT and the FHWA to audit and inspect its PROJECT books and
records at any reasonable time. Such records are to be kept available for three (3) years from the
date of the final payment for work conducted under this contract.

a. The CONSULTANT shall establish and maintain accurate records, in
accordance with generally accepted accounting principles, of all expenses
incurred for which payment is sought or made under this Contract, said
records to be hereinafter referred to as the "RECORDS." Separate
accounts shall be established and maintained for all costs incurred under
this Contract.

b. The CONSULTANT shall maintain the RECORDS for at least three (3)
years from the date of final payment of federal aid made by the
- DEPARTMENT to the local agency under this Contract. Inthe event of a
dispute with regard to the allowable expenses or any other issue under this
Contract, the CONSULTANT shall thereafter continue to maintain the
RECORDS at least until that dispute has been finally decided and the time

for all available challenges or appeals of that decision has expired.

c. The DEPARTMENT, or their representative, may inspect, cbpy, or audit
the RECORDS at any reasonable time after giving reasonable notice.

d. If any part of the work is subcontracted, the CONSULTANT shall assure
compliance with subsections (a), (b), and (c) above for all subcontracted
work.

9. Have in its employ a sufficient number of qualified employees available to
complete the SERVICES in accordance with the schedule for construction and completion of the
PROJECT upon the authorization to proceed with the SERVICES as outlined herein.

10.  Show evidence of Workers' Compensation Insurance, said insurance to be as
required by law.

11. Commence work on the PROJECT as set forth in and following execution of this
contract only upon receipt of written notice from the PROJECT Engineer.

12, Provide a working office at the PROJECT site or in the vicinity of the PROJECT
acceptable to the LOCAL AGENCY for adequate performance of the SERVICES to be provided
under this Contract.

13,  Furnish the LOCAL AGENCY and the DEPARTMENT a set of as built plans
and records of the PROJECT upon completion thereof.

14, Submit billings to the LOCAL AGENCY as set forth in Section 17.

09/16/94 REV. 12/15/99 3 LGFABO1
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THE LOCAL AGENCY WILL:

15.  Assign a PROJECT Engineer who shall be the Publicly Employed Professional
Engineer in responsible charge of the PROJECT.

16.  For and in consideration of the SERVICES rendered by the CONSULTANT as
set forth in this contract, pay the CONSULTANT on the basis of actual cost plus a fixed fee
(profit) amount which shall not exceed Three hundred ten thousand four hundred fifty eight
dollars and twenty seven cents ($310.458.27). The fixed fee (profit) shall be the amount of
Thirty thousand five hundred seventy eight dollars and twenty eight cents ($30,578.28),
which amount is included in the total amount of Three hundred ten thousand four hundred

fiftv eight dollars and twenty seven cents (8310,458.27), as shown in Exhibit "A," attached

hereto and made a part hereof.

Actual costs for SERVICES work required and performed will be determined in
accordance with the following terms, subject to the cost criteria set forth in the Federal
- Acquisition Regulations, 48 CFR, Part 31:

a. Direct Salary Costs: Actual labor costs of personnel performing the
SERVICES work. This cost will be based on the employees actual hourly
rate of pay and the actual hours of performance on the PROJECT as
supported by employee time records.

b. Direct Costs: Actual costs of materials and services, other than salaries, as
may be required hereunder but which are not normally provided as a part
of the overhead of the CONSULTANT. All actual costs shall be itemized
and certified as paid to specifically named firms or individuals, and shall
be supported by proper receipts.

c. Overhead (Indirect Costs): A pro-rated portion of the actual overhead
incurred by the CONSULTANT during performance of the PROJECT
work. The amount of overhead payment, including payroll overhead, will
be calculated as a percentage of all direct labor costs related to staff
personnel and members of the firm. Overhead shall include those costs,
which because of their incurrence for common or joint objectives, are not
readily subject to treatment as a direct cost. The provisional overhead
rate, which will be applied to direct labor costs for progress payments, is
set forth in Exhibit A, '

It is agreed that the use of the provisional rate set forth in Exhibit A sets
neither a minimum nor maximum to the actual overhead costs to be paid
the CONSULTANT. Any overpayments or under payments made to the
CONSULTANT for SERVICES performed resulting from usage of the
provisional overhead rate, will be corrected in the first billing submitted
subsequent to the CONSULTANT'S calculation of an actual overhead rate
for the financial year end applicable to the reported direct labor cost. The
audit at the completion of this contract, or at such time as this contract is
terminated, will verify the propriety of reported overhead. ‘

Facilities Cost of Capital: A pro-rated portion of the actual facilities cost
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of capital incurred by the CONSULTANT during work is reimbursable
only if the estimated facilities cost of capital was specifically identified in
the cost proposal for this work (Exhibit A).

Travel and Subsistence: Actual costs in accordance with and not to
exceed the amounts set forth in the State of Michigan Standardized Travel
Regulations, incorporated herein by reference as if the same were repeated
in full herein.

Fixed Fee (Profit): In addition to the payments for direct and overhead
costs as hereinbefore provided, the LOCAL AGENCY agrees to pay the
CONSULTANT a fixed amount for profit for the SERVICES performed.
It is agreed and understood that such amount will constitute full
compensation to the CONSULTANT for profit and will not vary because
of any differences between the estimated cost and the actual cost for work
performed, except that in the event this contract is terminated, payment of
a fixed fee (profit) in respect to the PROJECT shall be in an amount which
can be established by the CONSULTANT from its accounts and records
and subject to the provisions of Section 18.

Subconsultant Costs: Actual costs of subconsultants performing
SERVICES under this Contract. Amounts for fixed fees paid by the
CONSULTANT to the subconsultant will not be considered an actual cost
of the CONSULTANT, but will be considered a part of the fixed fee of the
CONSULTANT.

Those costs incurred by the CONSULTANT in the utilization of the
subcontracted services of Professional Service Industries, Inc. shall be
excluded from the calculation of the CONSULTANT'S percentage of
SERVICES completed, as set forth in Section 17a., but will be reimbursed
by the LOCAL AGENCY. Payment by the LOCAL AGENCY will be
made directly to the CONSULTANT. The PROJECT cost attributable to
Professional Service Industries, Inc. is estimated to be Eight hundred
sixty five dollars and fifty nine cents (3865.59).

The maximum amount, including the fixed fee (profit), hereinbefore set forth in

this Section, shall not be exceeded except by the execution of an amendment to this contract by
and between the parties hereto and with approval by the DEPARTMENT and the FHWA.
Payment shall be made as hereinafter set forth.

17.

procedures:

Make payments to the CONSULTANT in accordance with the following

Progress payments may be made for reimbursement of amounts earned to
date and shall include direct costs, other direct costs, calculated amounts
for overhead using overhead, and facilities cost of capital using applied
rates, set forth hereinbefore, plus a portion of the fixed fee.

The portion of the fixed fee which may be included in progress payments
shall be equal to the total fixed fee multiplied by the percentage of the
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work which has been completed to date of billing.

b. Partial payments will be made wupon the submission by the
CONSULTANT of a billing, accompanied by properly completed
reporting forms and such other evidence of progress as may be required by
the LOCAL AGENCY. Partial payments shall be made only once a
month.

C. Final billing under this contract shall be submitted in a timely manner but
not later than three (3) months after completion of the SERVICES.
Billings for work submitted later than three (3) months after completion of

 SERVICES will not be paid. Final payment, including adjustments of
direct salary costs, other direct costs and overhead costs, will be made
upon completion of audit by the LOCAL AGENCY and/or as appropriate,
by representatives of the DEPARTMENT and the FHWA. In the event
such audit indicates an overpayment, the CONSULTANT will repay the
LOCAL AGENCY within 30 days of the date of the invoice.

18.  If SERVICES, or any part thereof, are terminated before completed, pay the
CONSULTANT as follows:

a. Pay the CONSULTANT actual costs plus overhead, as defined herein,
incurred for the work completed up to the time of termination, plus an
amount determined at the time of termination to compensate the
CONSULTANT in full for a normal profit on work completed, as set forth
in Section 16. The amounts included for overhead and profit shall be
subject to approval by the DEPARTMENT and the FHWA.

b. In no case, shall the compensation paid to the CONSULTANT for
SERVICES, or any part thereof, exceed the amount the CONSULTANT
would receive had the SERVICES, or the terminated portion thereof, been
completed.

IT IS FURTHER AGREED THAT:

19.  Upon completion or termination of this contract, all documents prepared by the
CONSULTANT, including tracings, drawings, estimates, specifications, field notes,
investigations, studies, etc., as instruments of SERVICE, shall become the property of the
LOCAL AGENCY.

20. No portion of the PROJECT work, hereto before defined, shall be sublet,
assigned, or otherwise disposed of except as herein provided or with the prior written consent of
the LOCAL AGENCY and approval by the DEPARTMENT and the FHWA. Consent to sublet,
assign or otherwise dispose of any portion of the SERVICES shall not be construed to relieve the
CONSULTANT of any responsibility for the fulfillment of this contract.

21.  All questions which may arise as to the quality and acceptability of work, the
manner of performance and rate of progress of the work, and the interpretation of plans and
specifications shall be decided by the LOCAL AGENCY'S PROJECT Engineer. All questions
as to the satisfactory and acceptable fulfillment of the terms of this contract shall be decided by
the LOCAL AGENCY.
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22.  Any change in SERVICES to be performed by the CONSULTANT involving
extra compensation must be authorized in writing by the LOCAL AGENCY and approved by the
DEPARTMENT and the FHWA prior to the performance thereof by the CONSULTANT and
requires an amendment to this Contract.

The CONSULTANT and the LOCAL AGENCY specifically agree that in the
event problems arise that may be the result of errors and/or omissions by the CONSULTANT or
due to a failure of the CONSULTANT to otherwise perform in accordance with this contract, the
CONSULTANT will be held responsible with no cost to the LOCAL AGENCY or in accordance
with the LOCAL AGENCY’S dispute resolution process if applicable.

23.  In addition, the CONSULTANT shall comply with, and shall require any
contractor or subcontractor to comply with, the following:

a. In connection with the performance of the PROJECT under this contract,
the CONSULTANT (hereinafter in Appendix "A" referred to as the
"contractor") agrees to comply with the State of Michigan provisions for
"Prohibition of Discrimination in State Contracts," as set forth in
Appendix "A," attached hereto and made a part hereof and will require a
similar covenant on the part of any contractor or subcontractor employed
in the performance of this contract.

b. " During the performance of this contract, the CONSULTANT for itself, its
assignees, and successors in interest (hereinafter in Appendix "B" referred
to as the "contractor™) agrees to comply with the Civil Rights Act of 1964,
being P.L. 88-352, 78 Stat. 241, as amended, being Title 42 U.S.C.
Sections 1971, 1975a-1975d, and 2000a-2000h-6, and the Regulations of
the United States Department of Transportation (49 C.F.R. Part 21) issued
pursuant to said Act, including Appendix "B," attached hereto and made a
part hereof and will require similar covenants on the part of any contractor
or subcontractor employed in the performance of this contract.

c. The parties hereto further agree that they accept the DEPARTMENT'S
Minority  Business  Enterprises/Women's  Business  Enterprises
(MBE/WBE) Program with respect to the PROJECT and will abide by the
provisions set forth in Appendix "C," attached hereto and made a part
hereof, being an excerpt from Title 42 C.F.R. Part 23, more specifically
23.43(a)(1) and (2) thereof.

09/16/94 REV. 12/15/99 7 LGFABO1



24, The CONSULTANT warrants that it has not employed or retained any company
or person other than bona fide employees working solely for the CONSULTANT, to solicit or
secure this contract, and that he has not paid or agreed to pay any company or person, other than
bona fide employees working solely for the CONSULTANT, any fee, commission, percentage,
brokerage fee, gifts, or any other consideration, contingent upon or resulting from the award or

-making of this contract. For breach or violation of this warranty, the LOCAL AGENCY shall
have the right to annul this contract without liability or, at its discretion, to deduct from the
contract price or consideration, or otherwise recover, the full amount of such fee, commission,
percentage, brokerage fee, gifts or contingent fee.

25. The CONSULTANT specifically agrees that in the performance of SERVICES
herein enumerated by it, or by an approved subcontractor, or anyone acting in its behalf, they
will, to the best of their professional knowledge and ability, comply with any and all applicable
state, federal, and local statutes, ordinances, and regulations.

26.  No charges or claims for damages shall be made by the CONSULTANT for
delays or hindrances from any cause whatsoever during the progress of any portions of the
SERVICES specified in this contract, except as hereinafter provided.

In case of a substantial delay on the part of the LOCAL AGENCY in providing to
the CONSULTANT either the necessary information or approval to proceed with the work,
resulting, through no fault of the CONSULTANT, in delays of such extent as to require the
CONSULTANT to perform its work under changed conditions not contemplated by the parties,
the LOCAL AGENCY will consider supplemental compensation limited to increased costs
incurred as a direct result of such delays. Any claim for supplemental compensation must be in
writing and accompanied by substantiating data. Authorization of such supplemental compen-
sation shall be by an amendment to this contract subject to prior approval by the
DEPARTMENT and the FHWA.

When delays are caused by circumstances or conditions beyond the control of the
CONSULTANT, as determined by the LOCAL AGENCY, the CONSULTANT shall be granted
an extension of time for such reasonable period as may be mutually agreed upon between the
parties, it being understood, however, that the permitting of the CONSULTANT to proceed to
complete the SERVICES, or any part of them, after the date to which the time of completion
may have been extended, shall in no way operate as a waiver on the part of the LOCAL
AGENCY of any of its rights herein set forth.

27.  In case the CONSULTANT deems extra compensation will be due it for work or
materials not clearly covered in this contract, or not ordered by the LOCAL AGENCY as a
change, or due to changed conditions, the CONSULTANT shall notify the LOCAL AGENCY in
writing of its intention to make claim for such extra compensation before beginning such work.
Failure on the part of the CONSULTANT to give such notification will constitute a waiver of the
claim for such extra compensation. The filing of such notice by the CONSULTANT shall not in
any way be construed to establish the validity of the claim. Such extra compensation shall be
provided only by amendment to this contract with approval of the DEPARTMENT and the
FHWA.

28. The CONSULTANT agrees to obtain the necessary liability insurance, acceptable
to the LOCAL AGENCY, naming the Citv of Troy, the Michigan State Transportation
Commission, and the Michigan Department of Transportation as insured, and to provide the
LOCAL AGENCY with evidence of said insurance, and to indemnify and save harmless the
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LOCAL AGENCY, the Michigan State Transportation Commission, and the DEPARTMENT,
their officers, agents and employees from any and all claims and losses occurring or resulting to
any person, firm or corporation furnishing or supplying work, services, materials, or supplies in
connection with the performance of this contract, and from any and all claims and losses
occurring or resulting to any person, firm, or corporation who may be injured or damaged by the
CONSULTANT in the performance of this contract.

29.  This contract shall be terminated upon advisement to the CONSULTANT by the
LOCAL AGENCY that its SERVICES are completed and accepted. .

30. The CONSULTANT'S signature on this Contract constitutes the
CONSULTANT'S certification of "status" under penalty of perjury under the laws of the United
States in respect to 49 CFR, Part 29 pursuant to Executive Order 12549.

The certification, which is included as a part of this Contract as Attachment "A,"
is Appendix A of 49 CFR Part 29, and applies to the CONSULTANT (referred to in Appendix A
of 49 CFR Part 29 as "the prospective primary participant").

The CONSULTANT is responsible for obtaining the same certification from all
subcontractors under this contract by inserting the following paragraph in all subcontracts:

"The subcontractor's signature on this Contract constitutes the subcontractor's
certification of ‘status’ under penalty of perjury under the laws of the United
States in respect to 49 CFR, Part 29 pursuant to Executive Order 12549. The
certification, which is included as a part of this Contract as Attachment "B," is
Appendix B of 49 CFR, Part 29."

This certification is required of all subcontractors, testing laboratories, and other lower tier
participants with which the CONSULTANT enters into a written arrangement for the
procurement of goods or services provided for in this Contract.

31.  The CONSULTANT hereby agrees that the costs reported to the LOCAL
AGENCY for this Contract shall represent only those items which are properly chargeable in
accordance with this Contract. The CONSULTANT also hereby certifies that it has read the
Contract terms and has made itself aware of the applicable laws, regulations, and terms of this
Contract that apply to the reporting of costs incurred under the terms of this Contract.

32.  Upon execution of this contract by the parties hereto, the same shall become
binding on the parties hereto and their successors and assigns, until such time as all work
contemplated hereunder is complete, or until such time as this contract is terminated by mutual
consent of the parties hereto.
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IN WITNESS WHEREOF, the parties hereto have set their hands and seals by their duly
authorized agents and representatives the day and year first above written.

CONSULTANT

sy, D/t ////«:7%

TITLE: /- 72

BY:

TITLE:

City of Troy

BY:

TITLE: Mayor — Louise E. Schilling

BY:

TITLE: City Clerk — Tonni L. Bartholomew
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SUBCONTRACT NO.
CONTROL SECTION NO. STUL 63459
MDOT JOB NO. 105941A
FED. PROJECT NO.
FED. ITEM NO.

CERTIFICATION

I hereby certify thatlam _ yyer/Ae—~ A~ S X
and a duly authorized representative of the firm of g/ boert Lot E-Clorits Zi7c
whose address is _Zer> / Lovfepmeir i Sevie /09, fer e and that neither I
nor the above firm I here represent has: g

(a) employed or retained for a commission, percentage, brokerage, contingent fee, or
other consideration, any firm or person (other that a bona fide employee working solely for me or the
above  edtstesl, Berdy A Lt [oe ) to solicit or secure this contract.

7

(b) agreed, as an express or implied condition for obtaining this contract, to employ or
retain the services of any firm or person in connection with carrying out the contact, or

(c) paid, or agreed to pay, to any firm, organization or person (other than a bona fide
employee working solely for me or the above. fflbioc//, Bt 2dliboryin Zue) any fee,
contribution, donation, or consideration of any kind for, or in connection with, procuring or carrying out
the contract:

except as here expressly stated (if any):

I acknowledge that this certification is to be furnished to the Michigan Department of
Transportation in connection with this contract involving participation of state and/or federal funds, and
is subject to applicable state and federal laws, both criminal and civil.

y/z/o7 Dpczttens T cete st

Date Signature




APPENDIX A
PROHIBITION OF DISCRIMINATION IN STATE CONTRACTS

In connection with the performance of work under this contract; the contractor agrees as follows:

1

In accordance with Act No. 453, Public Acts of 1976, the contractor hereby agrees not to discriminate against an employee
or applicant for employment with respect to hire, tenure, terms, conditions, or privileges of employment, or as a matter
directly or indirectly related to employment, because of race, color, religion, national origin, age, sex, height, weight, or
marital status. Further, in accordance with Act No. 220, Public Acts of 1976 as amended by Act No. 478, Public Acts of
1980 the contractor hereby agrees not to discriminate against an employee or applicant for employment with respect to hire,
tenure, terms, conditions, or privileges of employment, or a matter directly or indirectly related to employment, because of 2

- disability that is unrelated to the individual=s ability to perform the duties of a particular job or position. A breach of the

above covenants shall be regarded as a material breach of this contract.

The contractor hereby agrees that any and all subcontracts to this contract, whereby a portion of the work set forth in this
contract is to be performed, shall contain a covenant the same as hereinabove set forth in Section 1 of this Appendix.

The contractor will take affirmative action to insure that applicants for employment and employees are treated without regard
to their race, color, religion, national origin, age, sex, height, weight, marital status or a disability that is unrelated to the
individual=s ability to perform the duties of a particular job or position. Such action shall include, but not be limited to, the
following: employment, upgrading, demotion or transfer, recruitment advertising; layoff or termination; rates of pay or other
forms of compensation; and selection for training, including apprenticeship.

The contractor will, in all solicitations or advertisements for employees placed by or on behalf of the contractor, state that all
qualified applicants will receive consideration for employment without regard to race, color, religion, national origin, age,
sex, height, weight, marital status or disability that is unrelated to the individual=s ability to perform the duties of a particular
job or position.

The contractor or his collective bargaining representative will send to each labor union or representative of workers with
which he has a collective bargaining agreement or other contract or understanding, a notice advising the said labor union or
workers= representative of the contractor=s commitments under this appendix.

The contractor will comply with all relevant published rules, regulations, directives, and orders of the Michigan Civil Rights
Commission which may be in effect prior to the taking of bids for any individual state project.

The contractor will furnish and file compliance reports within such time and upon such forms as provided by the Michigan
Civil Rights Commission, said forms may also elicit information as to the practices, policies, program, and employment
statistics of each subcontractor as well as the contractor himself, and said contractor will permit access to his books, records,
and accounts by the Michigan Civil Rights Comimission and/or its agent, for purposes of investigation to ascertain
compliance with this contract and relevant with rules, regulations, and orders of the Michigan Civil Rights Commission.

In the event that the Civil Rights Commission finds, after 2 hearing held pursuant to its rules, that a contractor has not
complied with the contractual obligations under this agreement, the Civil Rights Commission may, as part of its order based
upon such findings, certify said findings to the Administrative Board of the State of Michigan, which Administrative Board
may order the cancellation of the contract found to have been violated and/or declare the contractor ineligible for future
contracts with the state and its political and civil subdivisions, departments, and officers, and including the governing boards
of institutions of higher education, until the contractor complies with said order of the Civil Rights Commission. Notice of
said declaration of future ineligibility may be given to any or all of the persons with whom the contractor is declared
ineligible to contract as a contracting party in future contracts. In any case before the Civil Rights Commission in which
cancellation of an existing contract is a possibility, the contracting agency shall be notified of such possible remedy and shall
be given the option by the Civil Rights Commission te participate in such proceedings.

The contractor will include, or incorporate by reference, the provisions of the foregoing paragraphs (1) through (8) in every
subcontract or purchase order unless exempted by the rules, regulations or orders of the Michigan Civil Rights Commission,
and will provide in every subcontract or purchase order that said provisions will be binding upon each subcontractor or
seller.

March, 1998
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APPENDIX B

During the performance of this contract, the contractor, for itself, its assignees, and successors in interest (hereinafter
referred to as the “contractor’™} agrees as following:

1.

Compliance with Regulations: The contractor shall comply with the regulations relative to nondiscrimination in
federally assisted programs of the Department of Transportation, Title 49, Code of Federal Regulations, Part 27,
as they may be amended from time to time (hereinafier referred to as the Regulations), which are herein
incorporated by reference and made a part of this contract.

Nondiscrimination: The contractor, with regard to the work performed by it during the contract, shall not
discriminate on the grounds of race, color, or natural origin in the selection and retention of subcontractors,
including procurements of materials and leases of equipment. The contractor shall not participate either directly
or indirectly in the discrimination prohibited by Section 21.5 of the Regulations, including employment
practices when the contract covers a program set forth in Appendix B of the Regulations.

Solicitations for Subcontracts. Including Procurements of Materials and Equipment: In all solicitations either by
competitive bidding or negotiation made by the contractor for work to be performed under a subcontract,
including procurements of materials or leases of equipment, each potential subcontractor or supplier shall be
notified by the contractor of the contractor=s obligations under this contract and the Regulations relative to
nondiscrimination on the grounds of race, color, or national origin.

Information and Reports: The contractor shall provide all information and reports required by the Regulations,
or directives issued pursuant thereto, and shall permit access to its books, records, accounts, other sources of
information and its facilities, as may be determined by the Michigan Department of Transportation or the
Federal Highway Administration to be pertinent to ascertain compliance with such Regulations or directives,
Where any information required of a contractor is in the exclusive possession of another who fails or refuses to
furnish this information, the contractor shall so certify to the Michigan Department of Transportation, or the
Federal Highway Administration as appropriate, and shall set forth what efforts is has made to obtain the
information.

Sanctions for Noncompliance: In the event of the contractor=s noncompliance with the nondiscrimination
provisions of this contract, the Michigan Department of Transportation shall impose such contract sanctions as it
or the Federal Highway Administration may determine to be appropriate, including, but not limited to;

(a) Withholding of payments to the contractor under the contract until the contractor complies, and/or

(b) Cancellation, termination, or suspension of the contract, in whole or in part.

Incorporation of Provisions: The contractor shall include the provisions of paragraphs 1 through 6 of every
subcontract, including procurements of materials and leases of equipment, unless exempt by the Regulations or
directives issued pursuant thereto. The contractor shall take such action with respect to any subcontract or
procurement as the Michigan Department of Transportation or the Federal Highway Administration may direct
as a means of enforcing such provisions including sanctions for non-compliance; provided, however that in the
event a contractor becomes involved in, or is threatened with, litigation with a subcontractor or supplier as a
result of such direction, the contractor may request the Michigan Department of Transportation to enter into
such litigation to protect the interests of the state, and, in addition, the contractor may request the United States
to enter into such litigation to protect the interest of the United States.




APPENDIX C

TO BE INCLUDED IN ALL FINANCIAL ASSISTANCE
AGREEMENTS WITH LOCAL AGENCIES

General Requirements for Recipients

Excerpts from USDOT Regulation
49 CFR, Part 23, Section 23.43

Policy: It is the policy of the Department that MBE as defined in 49 CFR, Part 23,
shall have the maximum opportunity to participate in the performance of contracts
financed in whole or in part with federal funds. Consequently, the MBE requirements
of 49 CFR, Part 23, apply to this contract.

MBE Obligation: The recipient or its contractor agrees to ensure that MBE as
defined in 49 CFR, Part 23, has the maximum opportunity to participate in the
performance of contracts and subcontracts financed in whole or in part with federal
funds provided under this agreement. In this regard, all recipients or contractors shall
take all necessary and reasonable steps in accordance with 49 CFR, Part 23, to ensure
that MBE has the maximum opportunity to compete for and perform contracts.
Recipients and their contractors shall not discriminate on the basis of race, color,
national origin, or sex in the award and performance of departmentally-assisted
contracts.

If, as a condition of assistance, the recipient has submitted and the department has
approved a minority business enterprise affirmative action program which the
recipient agrees to carry out, this program is incorporated into this financial assistance
agreement by reference. This program shall be treated as a legal obligation and
failure to carry out its terms shall be treated as a violation of this financial assistance
agreement. Upon notification to this recipient of its failure to carry out the approved
program, the Department shall impose such sanctions as noted in 49 CFR, Part 23,
Subpart E, which sanctions may include termination of the agreement or other
measures that may affect the ability of the recipient to obtain future departmental,
financial assistance.

The Department hereby advises each recipient, contractor, or subcontractor that
failure to carry out the requirements set forth in Section 23.43(a) 49 CFR, Part 23,
shall constitute a breach of contract, and after the notification of the USDOT, may
result in termination of the agreement or contract by the Department or such remedy
as the Department deems appropriate.



ATTACHMENT A
(This is a reproduction of Appendix A of 49 CFR Part 29)
CERTIFICATION REGARDING DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS -
PRIMARY COVERED TRANSACTIONS

Instructions for Certification

f O

10.

By signing and submitting this proposal, the prospective primary participant is providing the certification setout below.

The inability of a person to provide the certification required below will not necessarily result in denial of participation in this
covered transaction. The certification or explanation will be considered in connection with the department or agency=s
determination whether to enter into this transaction. However, failure of the prospective primary participant to furnish a
certification or an explanation shall disqualify such person from participation in this transaction.

The certification in this clause is a material representation of fact upon which reliance was placed when the department or
agency determined to enter into this transaction, If it is later determined that the prospective primary participant knowingly
rendered an erroneous certification in addition to other remedies available to the federal government, the department or agency
may terminate this transaction for cause of default.

The prospective primary participant shall provide immediate written notice to the department or agency to whom this proposal is
submitted if at any time the prospective primary participant learns that its certification was erroneous when submitted or has

- become erroneous by reasen of changed circumstances.

LIS

The terms “covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier covered transaction,” “participant,”
“person,” “primary covered transaction,” “principal,” “proposed.” and “voluntarily excluded” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of the rules impending Executive Order 12549, You may contact the
department or agency to which this proposal is being submitted for assistance in obtaining a copy of those regulations.

The prospective primary participant agrees by submitting this proposa) that, should the proposed covered transaction be entered
into, it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended, declared
ineligible, or voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency
entering into this transaction.

The prospective primary participant further agrees by submitting this proposal that it will include the clause titled “Certification
Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion-Lower Tier Covered Transaction,” provided by the
department or agency entering into this covered transaction, without modification, in all lower tier covered transactions and in all
solicitations for lower tier covered transactions.

A participant in a covered transactionr may rely upon a certification of a prospective participant in a lower tier covered
transaction that it is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction, unless it knows
that the certification is erroneous. A participant may decide the method and frequency by which it determines the eligibility of
its principals. ‘ : ~
Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in good
faith the certification required by this clause. The knowledge and information of a participant is not required to ¢xceed that
which is normally processed by a prudent person in the ordinary course of business dealings.

Except for transactions authorized under paragraph 6 of these instructions, if a participant in a covered transaction knowingly
enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies available to the federal government, the department or agency may
terminate this transaction for cause or default.

Certification Regarding Debarment, Suspension, and Other Responsibility Matters - Primary Covered Transactions

1.

The prospective primary participant certifies to the best of its knowledge and belief, that it and its principals:

(a) Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from
covered transactions by any federal department or agency;
(b} Have not within a three-year period preceding this proposal been convicted of or had a civil judgment rendered against

them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain, or performing a
public (federal, state, or local) transaction or contract under a public transaction; violation of federal or state antitrust
statutes or commission of embezzlement, thefi, forgery, bribery, falsification, or destruction of records, making false
statements, or receiving stolen property;

(c) Are not presently indicated for or otherwise criminally or civilly charged by a government entity (federal, state, or
local) with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and
(d) Have not within a three-ycar period preceding this application/proposal had one or more public transactions (federal,

state, or local) terminated for cause or default.
Where the prospective primary participant is unable to certify to any of the statements in this certification, such prospective
participant shall attach an explanation to this proposal.

March 9, 1989



ATTACHMENT B
{This is a reproduction of Appendix B of 49 C.F.R. Part 29)
CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY
AND VOLUNTARY EXCLUSION-LOWER TIER COVERED TRANSACTIONS

Instructions for Certification

|3

2.

By signing and submitting this proposal, the prospective lower tier participant is providing the certification set out below.

The certification in this clause is a material representation of fact upon which reliance was placed when this transaction was
entered into. If it is later determined that the prospective lower tier participant knowingly rendered an erroncous certification, in
addition to other remedies available to the Federal Government, the department or agency with which this transaction originated
may pursue available remedies, including suspension and/or debarment.

The prospective lower tier participant shall provide immediate written notice to the person to which this proposal is submitted if
at any time the prospective lower tier participant learns that its certification was erroneous when submitted or has become
erroneous by reason of changed circumstances.

The terms *“covered transaction,” “debarred,” “suspended,” “ineligible,” “lower tier covered transaction,” “participant,”
“person,” “primary covered transaction,” “principal,” “proposal,” and “voluntarily excluded,” as used in this clause, have the
meanings set out in the Definitions and Coverage sections of rules implementing Executive Order 12549, You may contact the
person to which this proposal is submitted for assistance in obtaining a copy of those regulations.

The prospective lower tier participant agrees by submitting this proposal that, should the proposed covered transaction be entered
into, it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended, declared
incligible, or voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency
with which this transaction originated.

The prospective lower tier participant further agrees by submitting this proposal that it will include this clause titled
“Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion-Lower Tier Covered Transaction,”
without notification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions.

A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered
transaction that it is not debarred, suspended, ineligible, or voluntarily excluded from the covered transaction, unless it knows
that the certification is erroneous. A participant may decide the method and frequency by which it determines the eligibility of
its principals. Each participant may, but is not required to, check the Nonprocurement List (Telephone No. (5317) 335-2513 or
(517) 335-2514).

Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to render in good
faith the certification required by this clause, The knowledge and information of a participant is not required to exceed that
which is normally possessed by a prudent person in the ordinary course of business dealings.

Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered transaction knowingly
enters into a Jower tier covered transaction with a person who is suspended, debarred, ineligible, or voluntarily excluded from
participation in this transaction, in addition to other remedies available to the Federal Government, the department or agency
with which this transaction originated may pursue available remedies, including suspension and/or debarment.

Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion-Lower Tier Covered Transactions

I

The prospective lower tier participant certifies, by submission of this proposal, that neither it nor its principals is presently
debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction
by any federal department or agency.

Where the prospective lower tier participant is unable to certify to any of the statements in this certification, such prospective
participant shall attach an explanation to this proposal.

(Federal Register Doc, 88-11561 Filed 5-25-88; 8:45 a.m.) March 9, 1989





