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Dear Senator Bishop, Speaker Dillon, and Governor Granho:m:

Pursuant to MCL 4.1781 et seq., the Legislative Commission on Statulory Mandates is pleased 1o submit this interim
report identifying the most significant funded and unfunded mandates and reporting requirements imposed on local
units of government in state law as identified by those Jocat units of government. This report, which was approved
unanimously by the Commission, provides the slatus of the Commission’s efforts and ‘indings thus far.

The Commission wishes to acknowledge the cooperation and assistance of numerous organizations ingligding the
Michigan Townsnips Association, Michigan Association of Counties, Michigan Municipal League, Caunty Road
Association of Michigan, Michigan School Business Officials, Michigan Association of School Administrators. and the
Michigan Community College Association. This report and the work of the Commission would not have been possible
withcut their invaluable and continuing assistance.

We hope you fing this interim report 10 be helpful and informative. The Legislative Commigsion on Statutory
Mandates will submit our specific determinations and recommencations in a final report, as required, by
December 31, 2009,
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INTERIM REPORT OF THE
COMMISSION ON STATUTORY MANDATES

In 2007, the Michigan Legislature established the Legislative Commission on Statutory
Mandates (Commission) to identify and investigate funded and unfunded mandates imposed by
the State on local units of government and the cost of compliance with those mandates MCL
4,1781 et seq. (the “Act™). The original legislation was amended in 2008 to refine the scope of
work and deadlines for completion of the Commission’s reports.

The Act requires the Commission to file by June 30, 2009 an interim report identifying
the most significant funded and unfunded mandates and reporting requirements imposed on local
units of government in state law as identified by those local units of government. Attached to
this report is a listing and description of those mandates. An analysis of the range of cost to local
units of complying with these mandates is underway. The Commission will prepare and submit
a final report, including the range of costs, as well as the Commission’s determinations and
recommendations to the Legislature no later than December 31, 2009.

The Act does not definc “local units of government.” After discussion with the
legislative leadership and a major sponsor of the Act, the Commission determined to define
“local units” consistently with Article 9, Section 33 of the Michigan Constitution of 1963, as
amended, which is part of the amendment widely known as the “Headlee Amendment.”
Accordingly, this report addresses mandates imposed by the State on  local and intermediate
school districts, counties, cities, villages, townships, community colleges and county read
commissions.

While much of the Headlee Amendment imposed limits on increases in taxes and the
expense of state government, under Article § §§ 25 and 30 the State was prombited from
reducing the proportion of total state spending paxd to local units taken as a group, below the
proportion paid during the 1978-1979 fiscal year.' Under Anticle 9 §§ 25 and 29 the State was
prohibited from imposing new mandates or reporting requirements on local unn&. withowt
appropriating and disbursing funding to pay for the costs imposed by the mandate.” Michigan
vaters passed the Headlee Amendment in November 1978 and it became effective December 23,
1978.

b Article 9, § 25 states: The siate is prohibited from requiring any new or expanded activities by local povernments
without full stare financing, from reducing the proportion of states spending in the form of aid to local governments,
or from shifting the tax burden 1o local government.

Adicle 9, § 30 states. The praportion of total state spending paid to all units of Local Government, taken as a group,
shall not be reduced below that proportion in effect in fiscal year 1978 - 1972,

2 Arnticle 9, § 29 siates: The state is hereby prohibited from reducing the state financed proportion of the necessary
costs of any existing activity or service required of units of Local Government by state law, A new activity or
service of an increase i the level of any activity or gervice beyond that required by existing law shall ot be
required by the legislature or any state agency of units of Local Government, unless a siate appropriation is made
angd disbursed io pay the unit of Local Govemmendt for any necessary increased costs,




Implementing Legislation

Section 34 of the Headlee Amendment required the Legislature to “implement” its
various provisions which it did through Act 101 of 1979 (“Act 101”), known as “State
Disbursements to Local Units of Government.” Act 101 requires (a) the legjislature to
appropriate amounts sufficient to cover the necessary cost of stale requirements, * (b) the
legislature to adopt joint rules for the identification of local mandates,” ( ¢) the governor to report
annually on the disbursements required to pay for the necessary cost of mandates imposed or.
local units® and (d} the Department of Management and Budget 10 assign sufficient personnel to
properly administer the compliance by the executive branch with its obligation under Act 101, ¢
In addition, DMB is required to give local units 180 days’ notice before a state requirement
becomes effective, which is intended to trigger a claim and payment process.” DMB was also
required to establish a claims review board,” and to create a benchmark analysis of then existing
mandates by January 31, 1980, which was to be updated annually.” Act 101 also required repeal
of laws tmposing mandates which were not fully funded. '°

To understand the degree of the State’s adherence to its responsibilities under this Act,
the Commussion asked the Legislative Service Bureau (the “Bureau™) to explain what steps the
State has taken since 1979 to fulfill the requirements of Act 101. Unfortunately, the Bureau
reported that implementation of Act 101 has been virtually nonexisient and no procedures have
been put in place 1o systematically assess the required appropriation of financial resources as
legisiation 15 being considered and passed. The Bureau's report to this Commission, in a
statement attributed to the Department of Management and Budget (“DMB”) assured thal “the
Legislature has never knowingly passed any legislation with a Headlee mandate.” Ignorance
may be bliss with the Legslature; the result has been that with insufficient staffing or formal
review processes in place mandates regularty “slip” through the legislative process, adding ever-
increasing strain to scarce local resources.

Occasionally there has been some recognition, direct or indirect, in fiscal agency reports
that a cost is being imposed, such as in the State Fiscal Agency discussion of appropriation for
Native American tuition waivers for community colleges or the decision not 10 extend muandatory
arbitration to state prison guards,

The Bureau reports that the joint rules required by the Act “were never submitted by the
Legislature™ or otherwise adopted. In addition §8(2)(e) of the Act permitted the DMB to request
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the Auditor General to verify the actual amounts of the necessary costs of state requirements.
The Bureau reported that neither Legislature nor DMB has made over the last thirty (30) years
“any requests for records or related andits” and that no Headlee mandates were listed in any of
the annual reports of the Auditor General published from 1980 10 2007,

The Bureau also advised that no part of §5 of Act 101 had been followed over the last
thirty (30) years. No governor has included the required report in his or her annual budget. The
Burean’s response includes the DMB’s explanation that the governors’ non-compliance over the
last thirty (30) years is attributable to the Legislature never having adopted joint rules pursuant to
which the mandates would be identified or evaluvated. The Commission submits that the absence
of joint rules does not excuse non-compliance with the statutory and Constitutional requirements,
including the omission from the budget report.

Since 1979 nearly all of Sections 29 and 30 of the Headlee Amendment and the
provisions of Act 10} have been continuously ignored by both the legislature and the executive
branch. This wholesale disregard of the prohibizion on the imposition of unfunded mandates was
noted by the Headlee Blue Ribbon Commission in its September 1994 report. Fifteen years later,
testimony before this Comnussion indicated there has been no improvement.

The benchmark analysis in 1980 was never completed, and of course, not updated.
Neither the fiscal agencies nor DMB was ever staffed or otherwise funded sufficiently to carry
out the required analysis of proposed legislation. The required joint rules were never developed,
and the governor has never reported the amounis necessary to fund mandates on local
government, The claims review board was established, but was disbanded in 2006, and its
functions transferred to the State Admimistrative Board, which we are told has never met to rule
on a claim under Act 101,

The result of this chronic non-compliance is that for over 30 years the State has
systematically transferred to local governments the responsibility for various functions, some of
which are worthy activities or services, but which the State has not wanted to pay for, in direct
contravention of the Headlee Amendment. While the administrative rules and processes
contemplated by Act 101 might have provided an adequate mechanism to inhibit the passage of
legislation imposing unreimbursed cost burdens on local units of povernment, the State never
gave those processes a chance, ignoring its protections for local government and rendering
Article 9, §§25, 29 and 30 meaningless. This situation reflacts a profound disrespect for both the
Conslitution and the expanding burdens on local governments which are further strained by the
vigorous enforcement of the portion of the Headlee Amendment limiting local revenues. The
failure to adhere to these constitutional requirements also represents a missed opportunity for
constructive dialogue on efficiency in government.

Courts Have Avoided Meaningful Enforcement

The lack of compliance with the Headlee Amendment and Act 101 has generated several
legal challenges by Michigan taxpayers acting in conjunction with local units of government.
Many of the legal challenges have confirmed the failure of the Siate to comply with the




requirements of the Amendment.'’ However, litigation is not a practical means to assure
comprehensive compliance with this Amendment to the Constitution particularly in the context
of the lack of implementation of Act 101. Litigation is expensivc and time consuming and
further sirains local resources. The inability or unwillingness of the courts to enforce payment
by the State for unfunded mandates emboldens the State to continue to flout the Constitution and
causes further degradation of the rclationships between the State and the local units to which the
State has continuously shifted the burden. Litigation should be the absolute last resort when all
else fails,

There is broad agreement that some mandates present good ideas with desirable
objectives or programs. In those sitations the problem is not with the mandate, but with the
lack of funding, such that local governments are required to cut back on other important services
in order to comply with the mandate.

The voters of Michigan should not have to rely on piccemeal [itigation to achieve
comprehensive compliance with their Amendment to the Constitution. To avoid a total collapse
of services at the local level there needs to be a meaningful and comprehensive effort to comply
with Sections 2% and 30 prospectively. This Commission will provide recommendations in its
final report to the Legislature of the means necessary to achieve compliance with the Headlee
Amendment.

The Commission’s Limitations

At the outsel ol the Commission’s efforts, it became quickly apparent that the charge
detailed in the original legislation faced significant barriers to successful completion. After 30
years, the real cost of these mandates may never be known: The absence of a baseline analysis
and annual updates, changes in auditing and accounting standards and practices and variations in
implementation and documentation among units of different types, sizes and demography makes
the analysis very difficult, and the cavalier imposition of the mandates may permanently prevent
the tocal units of government from ever being able to accurately determine fully the aggregate
cost of the unfunded mandates imposed upon them by the State. Clearly, without a substantial
appropriation: of resources from the State to perform a detailed analysis, if one could even be
performed at this late date, no precise compilation of the mandates and related costs imposed on
local units of vovernment can be developed.

! In the Durans and Adair cases, the litigation was protracted, costly 0 file and fund by local units of government,
and have resulted in limited cost recovery. The Dmront cases required over seventeen (17) years or proracted
litigation before the final cpinion was rendered in July of 1997, finding that the State violated § 29 of the Headlee
Amendment by failing to fund educational services that have been required for spesial education students since 1978
through the 1ime of that decision. The Aduir case similarly found after enght years, that the State was violating the
Headlge Amendment by its failure to provide funding for costly services associsted with local school districts
having to provide extensive data‘documentation for the State’s Center for Educational Performance and Information
("CEPI”). In the most recent decision in Adair the court ruled that the State is violating § 24 of the Amendment by
failing to provide the required funding to local schools for the costs of these services, Because of the cost 1o pursue
litigation, the challenge to tocal governments with stressed budgets of investing the resources necessary o secure a
court resolution, many governments sunply acyuiesce in the unfunded mandate. There is little else that they ¢an do.




The Legislaturc appropriated only $10,000 to support the Commission’s work. That
amount was clearly inadequate to identify thirtv (30) vears of accumulated mandates and related
costs, involving nearly 2,000 local units of government.

The Commission would like to acknowledge and commend the efforts of the following
groups and their members whose efforts have made this report possible:

Michigan Association of Counties

Michigan Municipal League

Michigan Township Association

Michigan School Business Officials and Michigan Association of School Administrators
County Road Association of Michigan

Michigan Community Colleges Association

Citizens Research Council of Michigan

Michigan State University

Among others, Thrun Law Firm, P.C. has provided a substantial contribution in its legal
research in the absence of which the Commission’s assigned tasks would have been considerably
more difficult.

The above groups have contributed and continue to contribute substantial time and labor
cataloging and evaluating the mandates and the cost of compliance.

Significant Mandates

The mandates 1dentified by the associations have been segregated into the following
categories for analvsis:

1. Mandates imposed on local units of govermment after the effective date of the Headlee
Amendment which require full funding by the State under § 29.

2. Mandales in existence as of December 23, 1978 that were being funded, in whole or in
part, when the Headlee Amendment was passed and for which the State has ongoing
requirements to maintain the same proportion of funding to local units,

3. Mandates that existed as of the effective date of the Headlee Amendment but for
which ne funding was ever provided and therefore, no funding requirement was imposed
on the State after December 23, 1978,

4. Activitics which do not constitute mandates under the Headlee Amendment.

In addition, the associations identified activities and reporting requirements that the
Commission believes are, as a practical matter, mandates, even though a technical argument
could be made against that conclusion.

wLn




Conclusion

The Commission’s work to date has confirmed what others have reported since 1980, that
the State hus systematically failed to comply with the constitutional requirements for funding of
mandates on local government for the more than 30 years since the Headlece Amendment became
effective. With the help of local units, and minimal resources and their associations, the
Comurussion has identified a non-exhaustive list of the most significant unfunded mandated
activities and reporting requirements imposed on local units.

In our final report we will provide a range of cost of complying with these identified
mandates, together with recommendations and determinations. In particular, with the assistance
of the Citizens Research Council of Michigan, we will make recommendations regarding
constructive steps which could be taken to assure compliance with the letter and the spirit of the
Headlee Amendment going forward.

The materials referenced in this report are attached as exhibits:

e Exhibit A - Legislative Service Burean memorandum dated March 24, 2008 from the
Director of the Bureau.

* LExhibit B - Joint Committee on Administrative Rules memorandum dated March 20,
2008 from Ms. Colleen S, Curtis,

» [Exhibit C - Act 101,

¢ Exhibit D - Schedule of significant mandates identified by local units.
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MEMORANDUM

Date: March 24, 2008
To: Legislative Commission on Statutory Mandates

Attn: Robert Daddow, Co-Chairperson
Amanda Van Dusen, Co-Chairperson

From:  Elliott Smith, Director Legislative Service Bureau

Re: Reyuest for Information from the Legislative Commission on Statutory
Mandates

On February 13, 2008, the Legislative Commission on Statutory Mandates formally asked :he
Legislative Service Bureau to "advise” you as o whether the "actions, reporting obligations or
other duties” specified in specific sections of the State Disbursements to Local Government
Units Act, 1979 PA 101 (MCL 21.231 through 21.244} have been complied with at any time
since 1979 to the present and, if so, when such compliance occurred and document the record
identifying compliance. The Burcau's Research Services Division undertook a comprehensive
review of governmental documents and records, special reports, and newspapers to address your
request to document implementation of Section 29. While we are confidant we uncovered the
vast majority of important documents, we do not profess to have seen every document written on
Headlee Amendment implementation. For example, we came across a reference to a Task Force
established by Governor Milliken to assess the impact of Proposal E prior to its passage, whose
membership included representatives of the Michigan Municipal League and Chamber of
Conference. However, we did not find any documents produced by this Commission. This memo
sets forth the comprehensive process followed to address your request and documents prepared
1o answer your guestions and capture the effort.

Four documents are attached to this memorandum:

e Michigan Tox Limitation Amendment. Section 29 "Headlee Amendment” Muondates,
Research Brief Volume 3, Issue 4, (March 2008} provides background information on the
Headlee amendment and statutes enacted 10 implement the constitutional amendment;

» Implementing Section 29 of the "Headlee Amendment,” Research Brief Volume 5, Issue 5,
(March 2008} reports on the status of compliance with 1979 PA 101 as requested in the
memorandum noted above;

Michigan Legisiature
124 W Alicgan Streel, 4™ Floor » P Boa 30036 » Lansing, MI 43509-7536
+ Phone: (£17) 123-5200 « Fax: (517) 373-0171

s Enual researchrysisiicms lalure.mi.gov




o Local Government Claims Review Board, At-A-Glance, Volume 5, Issue 3 (March 2008)

summarizes claims for funding submitted to the Board and the Board's response to those
claims; and.

o Secrion 29 Headlee Amendment Resources, At-A-Glance, Volume 5, Issue 4 (March 2008)

lists the variety of sources reviewed to develop the 3-part series on the Headlee
Amendment.

The search to document Section 29 compliance activity relied on a variety of original source
malerials including:

public acts and bill analyses;

admimstrative tules;

records of the Local Government Claims Board housed with the State Administrative
Board,

records of the House Taxation Committee from the State Archives; and

personal communications with among others, Gary L. Buckberry with the Michigan
Department of Management and Budget who was the chief staff person for the Board and
Douglas C. Drake, who was staff to the House Taxation Committee during the Headlee
implementation period.

Some of the personal communications have been conducted over the years as the Legislative
Service Bureau has been asked similar research questions. A wide variety of other background
malterials were also reviewed including:

California's pioneering mandate law;

works of the U.S, Advisory Commission on Intergovernmental Relations;

newspaper vertical files on Headlee and Headlee implementation from the Library of
Michigan and the collection of the Legislative Service Bureau;

House Fiscal Agency, Senate Fiscal Agency, the Department of Management and Budget,
and Citizens Research Council of Michigan reports on Headlee implementation before and
shortly after passage of the amendment,

These and any numbcers of post-Headlee reports were reviewed for Section 29 compliance
information. These documents are outlined in the At-A-Glance Section 2% Headlee Amendment
Resources document listed above,

Your question concerning the implementation of Section 6 of 1979 PA 101 (MCL 21.236)
during the Adminjstrative Rules process is being addressed under separatc cover in a
memorandum prepared by Colleen Curtis, Rules Analyst/Commuittec Clerk for the Joinc
Comumittee on Administrative Rules,

Attachments
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Michigan Tax Limitation Amendment:
Section 29 "Headlee Amendment' Mandates

Michigan voters approved the General Election Baliot Proposal E, an initiatory petition to amend Article

IX of the Michigan Constitution dealing with finance and
taxation, by a 52 to 48 percent margin on November 7, 1978,
The primary purpose of the “Michigan Tax Limitation
Amendment” was 10 limit the growth of state and local
government budpets. The Amendment is also known as the
"Headice Amendment," named for one of its chief proporents,
insurance executive Richard FHeadlee. By amending one
existing section (6) of Article IX and adding ten new sections
{25-34) Proposal E inserted three sets of limits to the growth
and relationship of state and local government finances into the
Caonstitution;

* Overall limit on state revenues and spending.

+ Limit on future increases to local property taxes and voter
approval for establishing any new local taxes,

¢ Requirernent that the stale maintain aid to local umits of
government at a constant proportion of total state
spending and reimburse local units of govermnment for
state-mandated programs and services (Section 29).

This Brief presents background on the origins of the Headlee
Amendment and the measures enacted by the legislature to
implement Section 29 of the Amendment,

Mandates

Highlights
* Michigan Veters approved the Headlee
Amendment on November 7, 1978

¢ Headlee Amendment largely addressed
limits on state-local finance. It did not
promise tax cuts,

» Article 9, Section 29 prehibits state
mandates of local government without
state funding

Titles in the Headlee Cellection;
Michigan Tax Limitation Amendment:
Section 29 "Headlee Amendiment”
Mandares, Research Brief' Vol § Iss. 4,
March 2008

Implemeniing Section 29 of the Headice
Amendment, Research Brigf Vol. 5 Ivs. 3,
March 2008

Local Government Claims Review Board,
At-A-Glance Vol 5 Iss 3, March 2008.
Headlee Resources, Ai-A-Glanee Vol 5
Iss. 4 March 2008.

The issue of the imposition of state mandates on local units of government was 4 hot topic in the 1970s. It
was an issue long championed by the United States Advisory Commission on Intergovernmental
Relations, and addressed legislatively in the state of California with the adoption of 1972 §.B. 90 as 1972
Chapter 1406, and which required the reimbursement of state-mandated local costs.

In Michigan, the mandate 1ssue initially swfaced with the introduction of 1976 H.J.R. 55 introduczd by
Representative Ed Fredricks, This joint resolution called for the addition of section 35 to Anticle 7,
prohibiting the enactment of a law requiring a local unit of government to provide a service or establish a
program unless the funds needed for that purpose or program were appropriated by the Legislature. H.J R,
S died in the House Committee on Constitutional Revision and Women's Rights.

House Bill No. 4006 of the Seventy-ninth Legislature (1977-1978), would have provided a process for the
identification and reimbursement of state-mandated costs. This bill, which was introduced by

March 2008

Yolume 5, [ssue 4




Representative Joe Forbes, contained many of the features later adopted in 1979 PA 101, including the
establishment of a Local Government Claims Review Board. This bill was referred to the House
Appropriations Committee, where it died.

Article IX, Section 29

As added by the Headlce Amendment, Article IX, Section 29 of the Constitution prohibits the state from
reducing the siate-financed share of funding for existing programs required by state law, This section also
requires thal a new activity or increase in the level of any activity required by state law shall not be
required unless a state appropriation is made and disbursed to pay the local unit for any increased costs.
Thix section is implemented by 1979 PA 101,

1979 PA 101

The Michigan Legislature has enacted a number of laws to implement the requirements mandated by
Proposal E. As to the implementation of section 29, 1979 PA 101, being MCL §§ 21.231-21.244, was
eracted 1o provide that the state shall pay for state-required increases in activities or services by local
units of government. Under this law, neither the Michigan Legislature nor any state agency can require
local governments to undertake a new activity or service or to increase the level of an activity or service
beyond that required by existing law unless a state appropriation is made and disbursed to pay for any
necessary increased costs.

Introduced as Senate Bill No. 460 of the Eightieth Legislature (1979-1980) by Senator Gary Carbin, this
legislation was the product of the Legislative Joint Ad Hoc Task Force on Proposal E Implementation.
According to a Michigan Department of Management and Budget (DMB) analysis prepared by Gary L.
Buckberry, the bill repertedly relied heavily on the prior work of the United States Advisory Commission
on Intergovernmental Relations and California's mmandate Jaw.,

Mandate Exceptions

The provisions of 1979 PA 101 require that the state fund any new requirements or an increase in level of
service imposed on local governments after December 22, 1978, The act specifically defines a state
requirement to mean;
i State law which requires a hew activity or service or an increased level of activity or
servive bevond that required of a local unit of government by an existing state law

This definition exempts the following from the definition of “state requirements™

¢ Statutes or constitutional amendments adopted pursuant to an initiative pelition or state
laws or rules cnacted or promulgated 1o implement such statutes or amendments.

« Suatutes or constitutional amendments placed on the ballot by the legislature or state laws
or rules enacled or promuigated to implement such statutes or amendments,

« A court requirement.

* A due process reguirement.

A federal requirement.

A state requirement applying to a larger class of persons or corporations and not principally

or exclusively applying to local governments,

A requirement of a state faw that does not require a local unit of govemment to perform an

activity or service but allows a local government to do so as an option, and by opting to

perfomm the activity or service, the local unit must comply with certain minimum standards,

requirements, or guidelines.




e A requirement of a state law which changes the level of requirements, standards, or
guidelines of an activity or service thal is not required of a local unit by existing law or
state law, but is provided at the option of the local unit of government,

® A requirement of a state law enacted pursuant to Article 6, Section 18 of the constitution,
which provides for judicial salaries.

Implementation

The act also requires that the legislature annually appropriate funds for the necessary cost of each state
requirement, that the governor include with the annual budget recommendation a report on the funds
necessary to comply with the requirements, and that proposed administrative rules requiring a
disbursement to local units be accompanied by fiscal notes estimating the cost of a rule. The act also
created procedures for the disbursement of funds.

A number of factors have impacled the implementation of Section 29, according to the 1994 Governor's
Headlee Blue Ribbon Commission, including:

1. A narrow wording of the Act's definition of “state requirement.”

2. Court rulings upholding the Act's language limiting application only to mandated activitics,

3. Court rulings upholding the Act's language that the state is not required to fund increased or
expanded requirements on activities or services that are not mandated, but merely optional,

In addition, the Local Government Claims Review Board only met sporadically and never approved a
local unit claim. The Board was dissolved by Executive Order No. 2006-20. Its duties are to be assumed
by the State Administrative Board.

Nonetheless, according to a 1988 U.S. General Accounting Office (GAQ) report on state mandates, the
Headlee Amendment has been successful in deterring mandates. The report identified only two mandates
of local government. Reportedly, one was ultimately funded with a $2.4 million appropriation and the
courts ruled that counties did not have to comply with the other until the state provided funding. (The
GADO report did not specifically identify the nature of the mandates.) The GAO stated that .. in some
cases the legislature has avoided the reimbursement requirement by making the provision of the service,
not the mandate itself, optional, state officials said. In reality, local governments often cannot avoid
providing these services and thus must accept the mandate as well."

Prepared by
Terry Bergsirom
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Implementing Section 29 of the "Headlee Amendment"

Article IX, Section 29 of the Constitution, as added by Proposal
E (leadlee Amendment), prohibits the state from reducing the
state-financed share of funding for existing programs requircd
by state law. This section also requires that a hew activity or
increasc in the level of any activity required by state law shall
not be required unless a state appropriation is made and
disbursed to pay the local unit for any increased costs. This
section is implemented by 1979 PA 101,

The Michigan Legislature has enacted a number of laws to
implement the requirements mandated by Proposal E. As to
implementation of Section 29, being MCL §521.231-21.244,
1979 PA 101 was enacted to provide that the state shall pay for
state-required increases in activities or services by local units of
government. Under thig law, neither the Michigan Legislature
nor any state agency can require local governments to
undertake a new activity or service or to increase the level of an
activity or service beyond that required by existing law unless a
state appropriation 18 made and disbursed to pay for any
necessary increased costs.

The Lepislature impaneled the Legislative Commission on
Statutory Mandates in 2007 to investigate the funding of state
mandates imposed on local governments. The Commission
requested assistance in compiling information on the extent to
which the provisions of 1979 PA 101 had been complied with
sinee its enactment. This Brief is a compilation of available

Highlights

= Anticle 1X, Section 29 as added 10 the
Constitution by the Headlee Amendinent
prohibits the imposition of unfunded
mandates on local units of government.

e Section 29, implemented by 1979 PA
101, sets up mechanisms to identify state
mandates, develop cost gstimates and
disburse {unds, and establishes a process
i0 review angd adjudicate local claims.

* Compliance with Section 29 and 1979
PA 101 has lung been contested.

Titles in the Headlee Collection:
Michigun Tax Limitation Amendment:
Section 28 "Headlee Amendment”
Mandates, Research Brigf Vol 3 Is5. 4,
Muarch 2008

Impiemennng Section 29 of the Headlee
Amendment, Research Brief Vol 5 Iss. 5,
Muarch 2008

Local Governmeni Claims Review Beard,
At-A-Glance Vol 5 Ise. 3, March 2008,

information docuinenting comphiance with 1979 PA 101, Three other documents have been produced in
this compilation. including a list of all the original source materials reviewed for this compilation (see the

Highlights Box for Titles),

Section 5 of 1979 PA 101

Section 5 of 1979 PA 103 (MCL § 21.235) generally provides for disbursements to local units of

government. It also requires the governor to submit, in conjunction, with the annual Sudest
recommendation, a report on these disbursements, Specifically, section 3 requires the following:

13 Sectien 5(1) [MCL § 21.235(1)], requires the Legislature to annually appropriate an
amount sufficient to make disbursements for the necessary cost of state mandates, These
appropriations have not been made. A DMB report on the Local Government Claims
Review Board, prepared in conjunction with a November 1992 memorandum from

March 2008

Yaolume 5, Issue 5§




Director Patti Woodworth to Governor John Engler, stated that the legistative argument
for its inaction was that the”.. Legislature has never knowingly passed any legislation
with a Headlee mandate." The paper footnoted & comment from the Department of the
Attorney General stating that the mandate provisions of Section 29 and Act 101 have had
virtually no applicability since "The Legislature generally has been consistent and
conscientious in the drafting of new legislation concerning local governments so as to
avoid requiring mandated activities or services...."

2) Section 3(2) [MCL § 21.235(2)], requires that initial payments to local governments be
made in advance under a schedule of disbursements. These disbursements have not been
made. According to a conversation with Gary L. Buckberry of the Department of
Mapagement and Budget, who at one time was the department's lcad person on state
mandates, the department would argue that the governor could not recommend
disbursements 1o meet any such requirements, since the Legislature never implemented
joint rules to identify those bills imposing stzte requirements of local governments.

L
et

Section 5(3) [MCL § 21.235(3)], requires that the governor submit a report, in
comyunction with the annual budget recommendation, on the amount deemed to be
required to make disbursements to local units of government. The reports were never
submitted, and according 10 Gary L. Buckberry, the Department would argue that, since
the Legislature never developed joint rules to identify mandates, the governor had no
disbursements to report.

4) Section 5(4) [MCL § 21.235(4)], requires that, if the amount of appropriations is
insufficient to fully fund a state imposed requirement, that a prorated payment be made.
A supplemental appropriation was to make up the difference. These appropriations were
never made according to Gary L. Buckberry, as the Department would again argue that
the Legislature’s failure to identify new or increased services or activities, through a joint
rule mechanism, prectuded it from making such recommendations.

Section 7 of 1979 PA 101

Sectiont 7 of the act (MCL § 21.237), generally requires that the Legislature shall establish joint rules to
provide for a method of 1dentifying whether or not legislation propeses a state requirement of local
government, It also requires that the joint rules are to provide for a method of estimating these costs.
Specifically:

1) Section 7(1) [MCL § 21.237(1)], provides that the legislature shall establish joint rules to
identify mandates. A thorough review of the House and Senate Journals indicate that
these joint rules were never adopted. The Joint Ad Hoc Task Force on Proposal E
Implementation was created in 1979. On February 22, 1979, Speaker Bobby Crim
appointed Representatives Richard E. Young, H. Lynn Jondahl, George Monigomery,
Gary Owen, Martin Buth, and Ralph Ostling to the Joint Ad Hoc Task Force. Senate
Majority Leader William Faust appointed Senators Gary Corbin, Jerome T. Hart, Doug
Ross, Bill Huffman, Harry Gast, and Harry DeMaso to the Joint Ad Hoc Task Force.
According to entries m the House and Senate Journals, the Joint Ad Hoc Task Force was
scheduled (o mecs on March 19, 1979; April 26, 1979; May 14, 1979; and, finally. on
June 14, 1979, Reportedly, the main product of the Joint Ad Hoc Task Force was the
preparation of 1979 PA 101, According to the Department of Management and Budget
analysis of 1979 Senate Bill No. 460 (which was enacted as 1979 PA 101), the Joint Ad
Hoc Task Force was presented with two working drafts to implement Section 29 of the
Constitution. One of these was incorporated inte a substitute for 1979 Senate Bill No.



460, which was ulttmately approved by the commuttee. It was enacted as the state
disbursements to local units of government act.

Nonetheless, with the adoption of the Headlee Amendment, the Senate Fiscal Apency
began publishing a report identifying public acts having fiscal implications to the state
and local povernments. In its August 1980 report, the agency identificd 66 acts adopted in
1979 having fiscal implications for local units. The preface went on to state that:

With the passage of Proposal E in November of 1978, Seciion 29 of
Article 9 of the State Constitution requires the State to reimburse units of
local government for the “necessary cost" of any new or expanded
activity or service activity required by them by them by a public act or
rule. In 1979, no bills were enacted which "mandated” a new or
expanded activity or service.

It appears that this 1980 report was the last in the two-volume scries.

2) Section 7{2) {MCL § 21.237(2)], requires that the Legislature shall establish joint rules to
identify the estimated costs necessary 1o provide necessary dishbursements to these local
units. A review of the House and Senate Journals indicates that these joint rules were
never submitted or adopted.

3) Section 7(3) IMCL § 21.237(3)], requires that the jcint rules identify costs for the first 3
years of the mandate legislation's operation. A review of the House and Senate Journals
indicates that these joint rules were never submitted or adopted.

4) Section 7(4¢) [MCL § 21.237(4)], praovides the Legislature with the authority to review
any records on claims or claim requests and 1o request Auditor General audits 1o verify
the actual amount of the necessary cost of a stat¢ requirement. I was unable to demify
any request fer records or related audits. No Headlee mandate reviews were listed in any
of the Annual Reports of the Auditor General published from 1980 o 2007.

Section § Dsbursements under 1979 PA 101

Section 8 of 1979 PA 101 (MCL § 21.238), sets forth the criteria for making disbursements, prorating
claims, and the payment of disbursements. This sechon alse requires that local claims be paid within 45
davs of the receipt of a claim.

1) Section 8(1) [MCL § 21.238(1)], requires the DMB to certify disbursements to Jocal units
of government. According to0 Gary L. Buckberry with the DMB, these disbursements
have not beer made.

2) Section 8(3) [MCL § 21.238(3)], requires the DMB director to notify the governor ané
the Tegislature if claims have been prorated. According to Gary L. Buckberry with the
DMBE, these disbursements have not been made.

Yl
—

Section #(3) [MCL § 21.238(4)], requires the dircetor to adjust prorated claims if
supplemental appropnations are received. According to Gary L. Buckberry with the
DM, these disbursements have not been made,

4y Section 8(5) IMCL § 21.238(5)], requires the State Treasurer 1o pay all required
disburscments to local treasurers. According to Gary L. Buckberry with the DMB, these
disbursements have not been made.




Section 11 of 1979 PA 10}

Section 11 requires the preparation of a comprehensive report on existing state mandates. It also requires
the Legislature to adopt a concurrent resolution centifying the state financed proportion of the necessary
cost of an existing activity or service required of local units by existing law. Specificaliy:

1) Section 11(1) [MCL § 21.241(1)], requires the preparation of material for a report on
existing state mandates to the Legislature by January 31, 1980. DMB Budget Director
Gerald Miller submitted the report on Existing State Requirements of Michigan Local
Governments on January 31, 1980.

2) Section 11(3) [MCL § 21.241(3)), required the submission of the mandate report 10 the
Legislature by January 31, 1980. DMB Budget Director Gerald Miller submitted the
report on Existing State Requirements of Michigan Local Governments on January 31,
1980. This section went on to provide that the Lepislature adopt a concurrent resolution
certifying the state financed proportion of the necessary cost of an existing activity or
service required of local government by existing law. No such concurrent resolution was
found in a review of the House and Senate Joumal entries of the concurrent resolutions
introduced in the Eighticth Legislature (1979-1980). Finally, the DMB mandate report
was to be updated annually. According w Gary L. Buckberry with DMB, the updates
were never prepared because the Legislature had not identified any state requirements of
local units. In addition, according to the DMB, the annual supplement has not been
prepared because the Legislature has not identified new activities or services through the
joint rule mechanism outlined in section 7 of the act.

Section 12 of 1979 PA 101

Section 12 of 1979 PA 101 (MCL § 21.242), provides that a state law shall not be enacied that requires a
reduction in the state financed proportion of the necessary costs of an existing activity or service required
of local governments by existing law, unless the existing law requiring the activity or service is repealed.
I was unable to identify any instance where this scenario may have taken place.

Section 11b of the Revised School Code

Finally, section 11b of the Revised School Code (MCL § 380.11b), was added to the act by 1995 PA 289
(Senate Bill No. 679). This measure made a numbe: of significant reforms to the School Code of 1976,
including the renaming of the act the Revised School Code. Section 11b specifically requires that the
State Board of Education prepare and submit to the Legislature's education committees a repont on
mandates applying to school districts. According to the $Schooi Finance and School Law division of the
Department of Education, the report meeting the requirement in 1995 PA 289 was not prepared. However,
in 1981, the Office of Legislation and School Law, in conjunction with the Michigan Association of
School Boards, did prepare a mandate report shortly after the adoption of the Headlee Amendment,
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Local Government Claims Review Board
(Section 10 of 1979 PA 101)

Implementation of Section 29 of the Headlee Amendment pursuant to Public Act 101 of 1979 was
accomplished, i part, by the Local Government Claims Review Board created in Section 10 of the Act
(MCL 21.240). The Board was created to "hear and decide disputed claims or upon an appeal by a local
unit of government alleging that the local unit of government has not received the proper disbursement
{roan funds appropriated for that purpose.” An appeal for a disbursement for a slate-required cost was 1o
be limited to appeal of an alleged incorrectly reduced pavment to a local unit of government, an
incorrectly or improperly reduced disbursement for a claim, or failure to receive a proper disbursement of
funds appropriated to satisfy the state finance portion of nccessary costs. The Board was given the
authority to increase ot reduce the amount requested or allow or disatlow the claim.

The Local Government Claims Review Board's initial members were appointed on March 27, 1980. An
extended process of promulgating rules of procedure occupied most of the Board's activity in the ensuing
five years. The Claims Review Board had its inaugural meeting on June 21, 1985, This meeting was
reportedly followed by a May 19, 1986 meeting held tc approve the proposed rules of procedure, These
rules (R 21.101-21.401 of the Michigan Administrarive Code), were finalized on July 24, 1986, The board
did not meet for another 12 vears, however, but it was temporarily revived in the 1990's,

Following the recommendations of the Headlee Blue Ribbon Commission, Governor John Engler
proposed that the Board be reinvigorated. New members were appointed to the Board, and the board met
a number of times in 1998 and 1999. The new Board held its organizational mecting on July 16, 1998,
This meeung was followed by meetings that took place on December 18, 1998; February 26, 1999; April
30, 1999; September 24, 1999; and, finally, on November 19, 1999, Ultimatcly, the Local Government
Claims Review Board was abolished by E.O. No. 2006-20. lts duties are to be assumed by the State
Administratve Board,

The tables that follow present a summary of claims filed and the response of the Board. Summaries were

developed from the careful review of Board records from 1979 to present maintained by the State

Administrative Board. Twenty-three claims were submitted by 19 local units of government concerning

1% different statutory requirements. This tally does not include Durant claims, which are not addressed in
this At-A-Glance.
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Local Government Ulaims Review Board, 41-A-Glange Vol 5 Iss. 3, March 2008

Headlee Resotrpes, At-A-Clanee Fol. 3 Iss 4 Morch 2004,

March 2008 Yolume 5, Issue 3




‘Sal1s yons ajesado By} SPUN |EDO}
uo sjuawainbal jeuonippe sasodul) 3jeIS USYM SINDD0.
uolEe|olA B3|pEAH OU ‘uollelado [ejusunissanh Areuonaras|p

"dilSUMO] 3Y) UO SIANOE MBU mman__m
jou pip anjets jey; Buipuy suoistaap 35 N4y pajeadde;
jou pey diysumo -

‘S3|NJ FANEASIUILIPE OU BIBM DIBY) PUE §3IS0T pannbas
.. 2Es paypuepl jou pey ainjesifel - Juawesingsip oN

-ssasoid anp ainsse:

sem uopelado |[pLE| LeYy) panJ 1D °S [N - Paluap wies

sSpun; a1eys BuiaIesal wol) palleg’
"BZ6| 910)9q Mme| 81€)S U] PY)SIXS SpJed|
@il Pue uo|}23|a |eads aoy b___n m_._oamm._ - paap wien, mau m:_:mm_ PUE 5UDN33IB [E109dS om} 10 S| cm_.:.ama xumn..m

o _uo.__sg._ s1s02 _...mnn_E.oxw ~89|peay jey; paujunialsp Euom vd 25861 o1 juensind sbuipaasoud Hnoa ut sia)aldizu) Jea

‘apew useq pey .._ozu_..nuanu
ou pue payjuap) UIdAq pey 1500 9jeJs OU paunLLIalep pleog:

"apew :@mn pey :o_um_..n_oaam.
Ou pue payuapt u3aq Pey S)SOI AJRYS OU PUILIID pieog

uaaq jou pey suoneudaidde pue joe ay} Ul sjuawanbal
ale}s ay) peyuap 1ou pey E:-n_m_mm_ - Juawasingsip oN
L AR TTIETR AEO e e KiojepUslie
ay] Yyjim pajeIdosse S1S00 Ul Seaidu| JaADD 0 AlESsadou
sjunouwe jo uoneudoadde yenuvue 1oy paplaoud LLZ

vd 6.6 JO £ uailaas Bulloeua pabpajmouyoe piecqg "apew
uaag you pey suonendordde pue 1oe ay) ul sjuswaitnbag
2)EIS Y} PAYUSPI JOU pey E:E.m_mm_ - JuawBsINgSIP ON

‘eudosdde jou sem asuodsas e pue wes
E Jou sem LUolINjosal, B pauluiIdlap pieog - m_m:onmmh ON

uaaq jou pey suoneudosdde pue jae ayj ul syuawannbag
S1e3s 941 poynusp: 10U pey ainje(siBa) -
« 3peW uaaq pey uogeudosdde cu pue pajebinuasd

‘spaw’

: ,vﬁmE

juswesINgsIp oN

uaaq jak jou pey pieoq ayj 1o} sajnd,, - JUAWEBSINGS|P ON

asuodsay pleog-

6261 0} Juensind saaelB suelsjon je siopjoy Bejl pue sbe

... }¥8 YA 8451 O1jUBNSIN jpug; € JO ﬂ_m_m_u ............ ¥861
SSNIAIOE BjSem oS! £gE|
'SpIED Q) ;
_2uonIsis 86l
"¥G1 ¥ 2861 O} JuENsInd,
_$31ey uojesuadwod ‘Siasseaue) Jo pieog mc_mmwgo:_ . 2861
L,
..... ... .86L
rlZ ¥d 646L 0] juBnsin
‘ssepd mtmn.oa j0 :o;mu__.w_._vm mca:mEm_aE_ jo3soa LE6L
VIZ Vd 6461 O Em:m‘sﬁ_«
_'ssep Apadosd jo :o;mm._msvm m:;:mEmEE_ 10 _moo_ LB
Lie giw
661 O Em:E:a EmEE_:UE BOUENIWIA) XB) PAIRISISIIE  |LOGL
!
LLZ Vd
6261 0} fuensind JUSWaNINDa) SOUBNILLGI x@) pelelaleode| 0861 |
t1Z vd
6.6t o1 wensind Juswalnbal asueWwal xe) PajEIgBIE i
ue pury o} ajels ay Buryse uoynioss) e ummmma di SUMO | omm_ ".
'£9 Vd G161 0) JUSWIPUSWE Zl V- .
6264 0) juensind sareib sueialaa je siaploy Bey pue sBey’  ogel

€9 ¥d GLEL O} JuawpLawe Zy| vd:

10} spung Bunsanbay E_m._u.m

i

AND ‘oBluOg

diysumo] usalg
Ay
mun_n_>> cSm:.E:I

. .‘_ Aunoo ‘puepyeg

- m#czoo...mcm_xmo

A yonaeq

..o Aeg

A2 'spidey puein

3_0 AsISARI |

diysumo |
lapeyn) UOStIH

Ao .com.m...v_m:_z

A)o 'ydssor g

uie|n Bunwugng
nun [e3o




-g9|nJ m>:mhm.:.Ern ou 81aMm m._m;: _Em 1503 ‘paJinbai|

-8123S PayUIP] Jou pey aine|siBa) - JusWASINGSIP oN

*S3INJ ANEAISIUIWPE OU dJom 818y} puUe S)Se3 palinbal
-3Je1s payiuapl jou pey ainje)sibaj - Juawasangsip oN

"S8[R IAREHSIUILIPE OU B18M AT pUe §1500 pasinbal
-2leis paypuapi Jou pey sumelsiBaj -
TS2|NJ ANRIISIUIWIPE OU 319M 8181]] pUe S)1S500 palinbal
-91e1S payluspl jou pey E:E_m_mm_ - juawasingsip oN
S ‘Paji} SeM [BSSIUBIp
0} uonaalqo ue ssapun pPassIWSIP aq ¢) A1aM Suned
pajepino ||e pue pajujoddeal Uaaq pey pleog malAon
Swrer) 18Y) G661 UI SN2 Yyim _uav..__onmm._ yeys pieog

JaA00 0} suadjepdoidde apew pue Ayq suodsas Buipuny
paziuBoaal armersifa) ‘'suonebiqo aepeey pesodw) 28 wd
PauiuLaIap 8259 'ON DVOQ - joou wies paujuua)ap pleog|

‘wied e 10§ siseq |ebaj ou pue

h._E::H.o_: sem jood e {o :n.:m._ano 1ey) pauunalap pieog

Emmmmuw: asuodsal ou
0s ‘Wejo e 21NIPSUOCD JOU pIp J81E| Jey} PaulwI)ap pleayg

‘#1611 *I0j3q
Mme| Ut pajsixs juswadinbal jeuy) papuodsar yeys pieoag

‘8.61 3101aq Me| ajels ul pajs|x2 sanp BujAuedwoaae

pue juswuontoddear pajels Japa) Oy - pauap wiepn

JuswasINgs|p oN

‘21803

"LBE ¥d 000Z 2pun sapnl.

mcﬁ_E._ma mconmm__s PBIeaouod o] mm.mcmco m:_EmEm_uE_

0EZ-82¢ SvYd £86 1 19pun sased uola)oid

ZEZ-LEC
SYd 9861 UeNsInNd Sawud LIBLSD 10) 1SBUE I1aYe SINoY Z)

g0t vd
986 | o} Juensind sialodal PUB SI3pI03a1 UNoo Aq pabieys

m.mmd E:um_._mb _m.c_m:o 4yoee 1o 81500 pasea.su| Buaapd

08 ¥d 9861 O Em_,_mh:n_ m_cmEE_:cE
MOU-OJ- Em [+ S|enalew snopiezey @um_afo? mc_EmEm_aE_

‘G¥¢ Vd £861
0] wensind weibioid Apisqns poddns Aguwe; Buguewaydu)

000'01L$ Jo W 14Bnos ‘48 vd 5861
o) juensind wesbosd spybu swinma WD sy Bupuauwragidun

‘B6LEGZE o O} SUMISIAGL
6261 oy Jensind 440 wsuuosiad joad Bulwwms Suiuen

‘Pl2og MEIAay SWIET O] PIEMICY PUE JoINses) |
alelg o] [uas isanbal - LNng auy 4o pualiy Aunog agaboon

asuodsay t._momm

i

10) spund Buysanbay wiepy

10§ 100 185yj0 o] Wiepd e Bui 1} UC UONBLLIOMI Em:om

[eucsIad Ul UONBWIOJUI B3US{DIA DISBLUOP JO UONNGUISID

wym Ec:aummca 8djjod slelg mc_.uSoa J0 sisco mcﬂzmmto

.. 5861

/861"

486}

L85}

~ Bedl

5861

sl

THE ¥d 6951 me| :o:m.::ﬂ.mm
& pue muﬂ_oa sy o juensind spew Ppieme uonesuadwoo:

EwE:o_toaamE”.
Japun s13u0a1d UORIBE MBU P 4SIIGLISa O} SpSeD |

!

ajeq

vBGL:

Z00Z | suodeapa pajeanuon

(486L]

£unod ‘puenen

D2qng BMEJID 1S9
. WnoND [epne puze

86l

!
H
i
i

Aunog weybn
‘preoq Buisusor

Auo *Koa]

Aunos ‘pueeQ

Ao ‘uosyoer

Kunon acauop

‘pieog yieaty
121y %_::EEDU

Ajunog ‘eisooapy
sS|00UDG

HhOY

Q_r_m:_snﬁ uowe)

diysumo] uouen

wietd Bunugng
Hun |eaoq




Exhibit A

EGISLATIVE

ERVICE -(]-
Rvict At-a-Glance

Since 1941 Research Services Division

Section 29 Headlee Amendment Resources

RESOURCES

A Summary of Legisiative Implementation of the Tax Limitation Amendment. Lansing, Michigan, House.
Taxation Committee, 1979,

ACIR Legislative Guide to State-Local Financial Managemenr. Washington, D.C., Advisory Commission
on Intergovernmental Relations.

An Analysis of the Proposals of Taxpavers United for Tax Limitation. Detroit, Citizens Research Council
of Michigan, 1978,

Analysis of 1977 House Bill No. 4006. Department of Natural Resources. Lansing, Michigan, April 12,
1077,

Analysis of 1979 Senate Bill No. 460, Department of Management and Budget. Lansing, Michigan. July
2,1979.

Analysis of 1979 Senate Bill No. 460. House Legislative Analysis Section, Lansing, Michigan. Augmst 7,
1979,

Armual Report. Auditor General. T.ansing, Michigan, 1979 - present.
Bilf would end state pressure. The State Journal. Lansing, Michigan. May 20, 1979,

The Constitutional Amendment to Limit Revenue Collected and Expenditures Propesed by Taxpaqyers
United, Michigan House Fiscal Apency, Lansing Michigan 1978,

Coumty Financing of State Mandated Servicey in Michigan: Survey Results and Interpretation. Michigan
State University Department of Agricultural Economics. East Lansing, Michigan. December 2004,

County Financing of State Mandated Services in Michigan: Survey Results and Interpretation. Michigan
State Untversity Department of Agricultural Economics. East Lansing, Michigan. April 2006,

The Durant Decision. CRC Memorandum. Citizens Research Council. Lansing, Michigan, February
1998.

Discussion of the Proposed 1978 Michigan Tax Limitation Amendment. Lansing, Michigan, Office of
Revenue and Tax Analysis, 1978,

Drafiers’ Notes: Tax Limitation Amendment. Taxpayers United Research Institute. Farmmgton Hills 1679,
Executive Order No. 1993-1. Headlee Amendment Blue Ribbon Commission. February 17, 1993,

Executive Order Neo. 2006-20. Abolishing the Local Government Claims Review Board. August 14,
2006.

Existing State Requirements of Michigan Local Governments. Lansing, Michigan. Office of
Intergovernmental Relations. State/Local Policy Division, 1980,

March 2008 Volume 5, Issue 4




The Headlee Amendment: A Study Report by the Michigan Law Revision Commission. Lansing,
Michigan. December 13, 1998,

Headlee Blue Ribbon Commission: A Report to Governor John Engler. Headlee Blue Ribbon
Commission. Lansing, Michigan. September 1994,

House Bill No. 4006, Michigan House of Representatives. Lansing, Michigan. January 13, 1977,
House Joint Resolution S8, Michigan House of Representatives. Lansing, Michigan. February 11, 1976,
House Journals 1978-1980.

Impact of the Headlee Amendment on Michigan Municipalities. Ann Arbor, Michigan Municipal League,
1980.

Legislative Mandates: State Experiences Offer Insights for Federal Action. United States Generai
Accounting Office. Washingion, D,C. September 1988,

Michigan Adminisirarive Code, R 21.101 - R 21.401.

Michigan's Constitutional Tax Limits: How the "leadlee” Amendment, "Proposal A" and other
Provisions Protect Michigan's Taxpayers. Draft in Progress, 5™ Ed. Anderson. Patrick, L. East Lansing,
Michigan. 1999.

Michigan Department of Management and Budget memorandum on the Local Government Claims
Review Board. February 17, 1983,

Michigan Department of Management and Budget memorandum on the Local Government Claims
Review Board, November 30, 1992,

Michigan Department of Management and Budget memorandum regarding past claims filed with the
Local Government Claims Review Board. January 27, 1999,

Michigan's phantom tax lid, Detroit Free Press. Detroit, Michigan, December 12, 1979,

Michigan's Tax-Expenditure Limir: Issues for Implementation (a section-by-section analysis). Lansing,
Michigan. Senate Fiscal Agency. 1979,

Minutes of the memings of the Local Government Claims Review Board: June 21, 1985; July 16, 1998;
December 18, 1998; February 26, 1999; April 30, 1999, September 24, 1999; und November 19, 1999,

Panels 1o grapple with Headlee Law. Detroit Free Press, Detroit, Michigan. March 12, 1979

Personal Communication. Gary L. Buckberry. Michigan Department of Management and Budget. Former
staffer to the Local Goverament Claims Review Board. January 31, 1997.

Peisonal Corumunication. Carol Easlick. Michigan Department of Education Office of School Finance
and School Law. February 18, 2008.

Personal Communication. Douglas C. Drake. Public Policy Associates. Former staffer for the House
Taxation Commitiee. February 21, 2008 and March 13, 2008,

Personal Communication with Former State Representative Lynn Jondahl, member of the 1979 Joint Ad
Hoce Task Force on Propesal E, March 18, 2008.

Records of the Lecal Government Claims Review Board. State Administrative Board. Lansing, Michigan.
1479 - present.

Records of the House Tax Committee, 1978-1980. State Archives. Lansing, Michigan.

Senate Bill No. 460, as enacted as 1979 PA 101, Michigan Senate. Lansing, Michigan. Auvgust 3, 1979,

Senate Jouma:s 1978 - 1980,




State Mandating of Local Expenditures. Advisory Commission on Intergovernmental Affairs.
Washington, D.C. July 1978,

A Summary of Legislative Implementation of the Tax Limitation Amendment, House Taxation Committee,
Michigan Legislature, Lansing, Michigan, 1978,

Summary of the Public Acts of the 1978 Legislative Session having Fiscal Implications 1o the State of
Michigan and Units of Local Government, Senate Fiscal Agency. Lansing, Michigan. September 1979,

Summary of the Public Acts of the 1979 Legislative Session having Fiscal Implications 1o the State of
Michigan and Units of Local Government, Senate Fiscal Agency. Lansing, Michigan, August 1980,

The Tax Limitation Movement: Conservative Drift or the Search for a Free Lunch, Institute of Public
Policy Studies, University of Michigan, August 1979

Tax Limitation Package. Lansing, Michigan. House Republican Office, 1979,

Tax Proposals on the 1978 Ballot in Michigan: Tax Limitation, Reduction, or Reform? Lansing,
Michigan. Senate Fiscal Agency. 1978,

Vertical files. Elections -- Michigan. 1978 (Proposal E). Legislative Service Bureau. Lansing, Michigan.
Vertical files. Headlee Amendment. Legislative Service Bureau. Lansing, Michigan,

Vertical files, State-Local Finance. Legisiative Service Bureau. Lansing, Michigan.

Vertical files. Tax Revolt. Library of Michigan. Lansing, Michigan.

West's Michigan Legislative Service. Appropriation act boilerplate language. 1976 — present.
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LANSING, MICHIGAN

Joint Committee on Administrative Rules
P.O. Box 30036 Lansing, Ml 48909-7536
Tel. {517) 373-6476 ~ Fax (517) 373-5548 ~ jcar@legislature.mi.gov

Memoerandum
TO: Lepisiative Commuission on Statutory Mandates
FROM: Colleen S, Curtis, Joint Committee on Administrative Rules (JCAR)
DATE; March 20, 2008
RE: The State Disbursements to Local Government Units Act, 1979 PA 101, MCL 21.236

The Joint Commitice on Administrative Rules (JCAR) is providing the Commission with a response
to the request for information on whether the actions, reporting obligations or other duties specified
in section 6 of the State Disbursements to Local Government Units Act, 1979 PA 101, MCL 21.236.
are being complied with at any time since 1979 to the present. The information provided in this
response is based on JCAR procedures and records as emphasized below. Section 6 of 1979 PA 101
provides:

For rules promulgated under a state law which require a disbursement under this act, the state
agency promulgating the rules shall prepare and submit a fiscal note to the joint committee
on administrative rules and to the director. The fiscal note shall include an estimate of the
cost of the rule during the first 3 fiscal years of the rule’s operation. The department shall
submit a request for an appropriation, if necessary, for all rules approved pursuant to Act No.
306 of the Public Acts of 1969, as amended. The legislature shall then appropriate the
amount required in an appropriation bill introduced as a result of the request. [Emphasis
added])

Short Answer: It 1s a statutory requirement that a state agency include a Regulatory Impact
Statement (RIS} with a rule that is transmitted to the Joint Committee on Administrative Rules
(JCAR) pursuant to the Administrative Procedures Act {APA), 1969 PA 306, as amended, MCL
24.245. The RIS is a corollary to the "fiscal note” referred to in section 6 of 1979 PA 101 as noted
above. All fina} rule (ransmittals that have been submitted to JCAR since 1981 (unless exempt under
the APA) have included an RIS indicating the fiscal implications of the proposed rule. The required
content of the RIS is specified in subdtvisions (a) through (v) of subsection 3 of section 45 of the
APA, MCL 24.245(3). In preparing the RIS, the agencies estimate the cost of the rule; however, the
estimite of the cost is general and not specific to the first 3 fiscal years of the rule's operation as
described in section 6 of 1979 PA 101, In addition, since 1981 the JCAR has forwarded the rule and
the RIS to the Senate and House fiscal agencies pursuant to MCL 24 245(5),

(Cont)
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JCAR Background: The Joint Committee on Administrative Rules (JCAR) is statutorily created
bipartisan lcgisiative committee comprised of 5 senate members and 5 house members. State
agencies are required under the APA 10 submit proposed rules to JCAR for 15 session days of review
prior to filing the rule with the Secretary of State. The role of JCAR has changed since the
enactment of 1979 PA 101. The JCAR can issue a Notice of Objection during the 15-session-day
review period which will cause legislation to be introduced in both houses of the legislature under
section 45a of the APA, MCL 242452, However, the JCAR is no longer able to approve rules or
disapprove rules in order to prevent them from being filed. See Blank v, Department of Conections,
462 Mich. 103, 611 N.W.2d 530 (2000). Under the present APA, if JCAR takes no action. the state
agency can immediately file the rule with the Secretary of State.

Regulatory Impact Statement (RIS): For background purposes, the Regulatory Impact Staiement
(RIS) requirement was added to the APA by the enactment of 1980 PA 455, effective January 15,
1981. Since 1981, the APA has statutorily required state agencies to prepare and transmit to JCAR
the RIS; and JCAR is required to provide a copy of the RIS to the Senate and House fiscal agencies
under section 45 of the Administrative Procedures Act (APA), 1969 PA 306, MCL 24.245. Some
changes were made to the RIS requirements in 1999 when the Legislature enacted 1999 PA 262,
effective Aprit 1, 2000. The 1999 amendments added a requirement that state agencies prepare and
submut the RIS to the State Office of Administrative Hearings and Rules (SOAHR) (formerly the
Office of Regulatery Reform) prior to an agency public hearing on a rule. In addition, the SOAHR is
required to review and approve the RIS under subsection 4 of section 45 of the Administrative
Procedures Act, 1969 PA 306, MCL 24,245,

The required content of the RIS is specified in subdivisions (a) through (y) of subsection 3 of section
45 of the APA, MCL 24.245(3). In preparing the RIS, the agencies estimate the cost of the rule;
however, the estimate of the cost of the rule is general and not specific to the first 3 fiscal years of the
rule’s operation as described in section 6 of 1979 PA 101, Prior to the creation of the Office of
Repulatory Reform by Exccutive Order 1995-6, the JCAR provided the state agencies with the RIS
form in order to assist them in preparing the content of the RIS. See attachment A. After the
establishment of the Office of Regulatory Reform, which was created to coordinatc the processing of
rules by state agencies, the state agencies began to use an RIS form provided by the Office of
Regulatory Reforrn. Sec attachment B, Then in 1999, the APA was amended and the RIS statutory
requircments were modified. The State Office of Administrative Hearings and Rules (formerly the
Office of Regulatory Reform) now provides the agencies with the RIS form. See attachment C.

Senate and House Fiscal Agencies: The JCAR is required to electronically transmit to the Senate
Fiscal Agency and the House Fiscal Agency a copy of each rule and Regulatory Impact Statement
filed with JCAR under subsection 3 of section 45, JCAR has forwarded the rule and RIS to the
Senate Fiscal Agency and the House Fiscal Agency for fiscal analysis pursuant to MCL 24.245(5).

Document Information: The RIS documents dating from 1995 to present may be available online
through the SOAHR website at bt/ www.michipan. govidlew0 1607 7-134-10576 35738

L00.himl. JCAR also has records on the RIS documents; however, any records that remained in
existence at the JCAR Office dating from 1980 to 2001 have been transferred fo the Michigan
Histarical Center Archives.
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ATTACHMENT A
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ATTACHMENT B

Office of Regulatory Reform
Romney Building, Fourth Fioor

Lansing, Michigan 48933

Phone: (517) 373-0526

Fax: (517) 373-0259

Brian D, Devlin, Director

REGULATORY IMPACT STATEMENT

I. GENERAL:
I-A, Rule Number(s):

R 393.101 through R 393.199 of the Michigan Administrative Code are the current
rules. The propoesed rules will be R 393.1 through R 393.56.

I-B. Identify relationship of the rule to state and federal statutes and reguiations:

I-C. Identify how the rule compares to an industry standard set by a state or
national licensing organization,

I-D. Is the rule more restrictive or less restrictive than the federal rule or industry
standard?

I-E. What are the sanctions on the state if the rule is not adopted?
I1. GOAL OF RULE:

II-A. Identify the conduct and its frequency of occurrence that the rule is designed
to change.

II-B. Identify the harm resulting from the conduct the rule is designed to change
and the likelihood it will continue to occur if the rule is not changed:

II-C. Estimate the change in the frequency of the targeted conduct expected from
the rule change:

II-D. Identify any alternatives to regulation by ruie that would achieve the same
or similar goals:
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II-E. Discuss the feasibility of establishing a regulatory scheme within the industry
independent of state intervention:

III. COSTS TO GOVERNMENT UNITS:

III-A. Estimate the cost of rule imposition on the department or agency
promulgating the rule, including the costs of the equipment, supplies, labor and
increased administrative costs for initial imposition of the rule and any ongoing
monitoring:

II1-B. Estimate the cost of rule imposition on other state or local government
agencies, including the cost of equipment, supplies, {abor, and increased
administrative costs, in both initial imposition of the rule and any ongoing
maonitoring:

IV. COSTS TO REGULATED INDIVIDUALS:

IV-A. Estimate the actual statewide compliance costs of the rule to individuals,
including the costs education, training, application fees, examination fees, license
fees, new equipment ot increased labor, exclusive of those costs identified in
section III above:

IV-B. Identify any compliance costs requiring reports and the estimated cost of
their preparation by individuals who would be required to comply with the rule:

IV-C. Estimate the cost of any legal, consulting and accounting services and any
other administrative expenses individuals will incur in complying with the rule:

IV-D. Estimate the number of individuals the rule affects:

IV-E, Will the rule have a disproportionate impact on individuals based on their
geographic location?

V. COSTS TO BUSINESS:
V-A. Estimate the actual statewide compliance costs of the rule to businesses,
including the costs of equipment, supplies, labor, training, application fees, permit

fees, supervisory costs, exclusive of those identified in sections 111 and IV above:

V-B. Identify any reports the rule requires and the estimated cost of their
preparation by businesses:

V-C. Estimate the cost of any legal, consulting and accounting services and any
other administrative expenses businesses will incur in complying with the rule:

V-D. Estimate the number of businesses the rule affects:

V-E. Identify any disproportionate impact the rule may have on small businesses
because of their size or geographic location:
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V-F. Discuss the ability of small businesses to absorb the costs estimated above
without suffering economic harm and without adversely affecting competition in
the marketplace:

V-G. Estimate the cost to the agency enforcing or administering the rule to exempt
or set lesser standards for small businesses:

V-H. Determine the impact on the public interest of exempting or setting lesser
standards for small business:

V-1. Explain how the agency reduced the economic impact of the rule on small
businesses, as section 24.240 of the Michigan Compiled Laws requires, or discuss
why such a reduction was not feasible:

V-1. Discuss whether and how the agency has involved both industry and small
business in the development of the rule:

VI, BENEFITS OF RULE:
VI-A. Estimate the direct benefits of the rule, including but not limited to the rule's
impact on business competitiveness, the environment, worker safety, and

consumer protection:

VI-B. Estimate the secondary or indirect benefits of the rule, including spin-off
benefits to business, the environment, workers, and consumers:

VI-C. Are the direct and Indirect benefits of the rule likely to justify the cost?

VI-D. Estimate the cost reductions to government, individuals, and businesses as
a result of the rule:

VI-E. Estimate the increased revenues to state or local government units as a
result of the rule:

VI-F. Identify the sources you relied upon in calculating your cost and benefit
responses:

ROA ORR OFFICER

DATE: DATE:

APPROVED:

ORR # DISAPPROVED: MORE INFORMATION:
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ATTACHMENT C

State Office of Administrative Hearings and Rules
PO Box 30695; 611 W. Ottawa Street
Lansing, MI 48909-8195
Phone (517) 335-2484 FAX (517) 335-6696

REGULATORY IMPACT STATEMENT

The department/agency responsible for promulgating the administrative rules must
complete and submit this form electronically to the State Office of Administrative
Hearings and Rules no less than (28) days before the public hearing [MCL 24.245(3)-
(4)]. Submussions may be made to seahr_rules@michigan.gov. The SOAHR will
review the regulatory impact statement and send its response to the agency (see jast

page).
A. GENERAL

1. SOAHR #, title, and rule numbers (or rule set range of numbers):

2. Identify the relationship of the rule to state and federal statutes and
regulations:

3. Identify how the rule compares to an industry standard set by a state or
national licensing organization.

4. Is the rule more restrictive or less restrictive than the federal rule or industry
standard?

1

5. What are the sanctions on the state if the rule is not adopted?

B. GOAL OF RULE:

6. Identify the conduct and its frequency of occurrence that the rule is designed
to change:
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7. Identify the harm resulting from the conduct the rule is designed to change
and the likelihood it will continue to occur if the rule is not changed:

8. Estimate the change in the frequency of the targeted conduct expected from

the rule change:
s

9. Identify any alternatives to regulation by rule that would achieve the same or

similar goals:

10. Discuss the feasibility of establishing a regulatory scheme within the industry

independent of state intervention:

. COSTS TO GOVERNMENT UNITS:

11. Estimate the cost of rule imposition on the department or agency
promulgating the rule, including the costs of equipment, supplies, labor, and
increascd administrative costs for initial imposition of the rule and any
ohgoing monitoring:

12. Estimate the cost of rule imposition on other state or local governmental
agencies, including the cost of equipment, supplies, labor, and increased
administrative costs, in both the initial imposition of the rule and any onguing
monitoring:

1

. COSTS TO REGULATED INDIVIDUALS:

13. Estimate the actual statewide compliance costs of the rule to individuals,
including the costs of education, training, application fees, examination fees,
license fees, new equipment or increased labor, cxclusive of those costs
identified in section C above:

1

14, Identify any compliance costs requiring reports and the estimated cost of
their preparation by individuals who would be required to comply with the

rule:
|




Exhibit B

15. Estimate the cost of any legal, consulting, and accounting services and any
other administrative expenses individuals will incur in complying with the

rule:
|

16. Estimate the number of individuals the rule affects:

17. Will the rule have a disproportionate impact on individuals based on their

geographic location?

. COSTS TO BUSINESSES:

18. Estimate the actual statewide compliance costs of the rule to specificalty
include small businesses, including the costs of equipment, supplies, labor,
training, application fees, permit fees, supervisory costs, exclusive of those
identified in sections C and D above:

!

19.Identify any reports the rule requires and the estimated cost of their
preparation by busingsses; specifically include small businesses:

20. Estimate the cost of any legal, consulting, and accounting services and any
other admintistrative expenses businesses will incur in complying with the
rule; specifically include small businesses:

21.Estimate the number of businesses the rule affects:

22.1dentify any disproportionate impact the rule may have on small businesses
because of their size or geographic location;

23. Discuss the ability of small businesses to absorb the costs estimated above
without suffering economic harm and without adversely affecting competition

in the marketplace:
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24, Estimate the cost of the agency enforcing or administering the rule to exempt
or set lesser standards for small businesses:

L J

25. Determine the impact on the public interest of exempting or setting lesser
standards for small businesses:
)
L r
26. Explain how the agency reduced the econoemic impact of the rule on small
businesses, as MCL 24.240 requires, or discuss why such a reduction was not
feasible:

L |

27, Discuss whether and how the agency has involved both industry and small

business in the development of the rule:
! i

F. BENEFITS OF RULE:

28. Estimate the primary and direct benefits of the rule, including but not limited
to the rule’s impact on business competitivencss, the environment, worker
safetv, and consumer protection.

: |

29.Estimate the secondary or indirect benefits of the rule, including spin-off
benefits to business, the environment, workers, and consumers:

I |

30. Are the direct and indirect benefits of the rule likely to justify the cost?

31, Estimate the cost reductions to government, individuals, and businesses as a
result of the rule:
l

32, Estimate the increased revenues to state or local government units as a result
of the rule:

33. Identify the sources you relied upon in calculating your cost and benefit
responses:
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Reviewed by Department Regulatory Affairs Officer:

L |

Reviewed by SOAHR Representative;

L ]

SOAHR Response:
[ Date received:
Approval
Disapproval Explain:
More information needed Explain:
Date approved: SOAHR #:
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STATE DISBURSEMENTS TO LOCAL UNITS OF GOVERNMENT
Act 11 of 197%

AN ACT 1o implemenl section 2@ of arricle 9 of the stawc constitution of 1963; to provide a state
disbursernent to local units of government for costs required 10 administer or implement certain activities or
services required of local units of government by the state; to prescribe the powers and dutics of certain state
agencies and public officers in relation thereto; and to provide for the administration of this act,

History: 1979, Act 101, Imd. EXT. Aug. 3, 1979,
The People of the Stare of Michigan enact:

21.231 Meanings of words and phrases,
See. ). For purposes of this act, the words and phrases defined in sections 2 10 4 shall have the meanings
ascribed to them in those sgctions,

Histery: 1979, Act HH, Imd Eff Aug. 3, 1979,

Compiler's note: Former MCL 21.231, which pertained o paynint of expunses of cenain state officers, was ropealed by At 208 of
1947,

21.232 Definitions; A to D.

Sec. 2. (1) "Acuvity” means a specific and identifiable admimisirative action of & local unit of government,
The provision of a benefit for, or the protection of, public empleyees of a local uni: of government is not an
adminisirative action,

(2} "Board™ meaans the local povernment claims review board created by this act,

(37 "Court requirement”™ means a new activity or service or an iacrease in the level of activity or service
beyond 1hat required by existing law which 18 required of a local unit of government in order 10 comply with a
final staic or federal court order arising from the interpretation of the censtitution of the United States, the
state constilution of 1963, an existing law, or a federal statute, rule, or regulation. Court requirement tncludes
a slate law whose enactment is required by 2 final state or federal court order.

(4) “De minimnus cost” means a nel cost 10 a local urit of government resulting (fom a siate reguirement
which does not exceed $3060.00 per clair.

{5) "Depaniment™ means the department of management and budgel.

(6} "Direcror” means (e director of the department of mapagement and budget,

(7 “Due progess requirement” means a statute or ruie which involves the administration of justice,
notification and conduct of public hearings, procedures for admimstirative and judicial review of action 1aken
by a local unit of government or the protection of the public from malfeasance, misfeasance, or nonfeasance
by an official of a local unit of government, and which involves the provision of due process as it 1s defined
by state and federal courts when interpreting the fiederal constttution or the state constitution of 1963.

History: 1379, Act 1UI, Imd. BfT Aug. 3, 7979

Compiler's auie; Former MCL 21,242, which periained to paymem of expenses of conaim state vfficers, was repeaied by Act 208 of
1962

21.233 Definitions; E to M.

See. 3. (1) "Existing Jaw™ means a public or local act enacted prior to December 23, 1978, a rule
promulgated prior to December 23, 1978, or 4 count erder concermng such a public or lacal act or rule. A rule
inina.ly promulgated after December 22, 1978 implementing for the first time an act or amendatory agt in
cffect prior to December 23, 1978 shall alse be deemed to be existing law.

{2) “Federal requirement™ means a federal law, rule, repulation, executive order, guideline, standard, or
oiher federal action which has the foree and effect of law and which requires the state o ake action afTeciing
local units of government.

{3) *Implied federal requirement”™ means a federal law, rule, regulation, execantive order, guideline,
standard, or other federal action which has the faree and effect of law and whick does not directly require the
state to take action affecting loca. units of government, but will, according to federal law, result in a joss of
federal funds or federal \ax credhts if state action is not taken to comply with the lederal action

{4) “Legistature™ means the house of representatives and he senate of this siate

(5) “Lecal unit of government™ means a political subdivision of this state, including schoo] districts,
community college districts, imenmediate school districts, cities, villages, townships, countics, and authorities,
if the pohtical subdivisicn has as its primary purpose the providing of local govemmentai services for
residents in & geographicalty limited area of his state and has the power to act primanly on behalf of that

Rengerad Thuasday, June 14, 2008 Michigan Compited Laws Comgete Through PA 37 of 2003
@ Legislative Council, Slate of Michigan Courtesy of wwve lemis!ature m: gav




!

Exhibit C

arga,

{6) "Necessury cost” means the net cost of an activity or service provided by a Iocal unit of government,
The net cost shall be the actual cost 1o the state if the state were to provide the activity or service mandated as
a slate requirement, urless otherwise determined by the legislature when making a state requirement.
Necessary cost docs not include the cost of a state requirement if the state requirement satisfies 1 or more of
the following conditions:

(a) The state requirement cost does not exceed a de minimus cost,

(b} The state requarcment will result in an offsetting savings 10 an extent that, if the duties of a Joca] unit
which existed before the effective dale of the state requirement are considered, the requirement will not
exceed a de minirmus cost.

{c) The state requirement impeses additunal duties on a local unit of government which can be perfonned
by that lecal unit of governmenl at a cost net to exceed 2 de minimus cost.

(d) The state requirement nposes a cost on a local unit of government that is recoverable from a federa) or
state categorical aid program, or other exiemal financial aid. A necessary cost excluded by this subdivision
shall be excluded only to the extent that 4 is recoverable.

(7} “New activity or service ur increase in the level of an existing activity of service™ does not includs a
state law, or administrative rele promulgated under existing law, which provides only clartfying
nunsubstamtive charges in an earlier, existing law or state law; or the recodification of an existing law or state
law, or administrative rules promulgated under a recodification, which does not require a new activity or
service or £0es not require an increase in the level of an activity or service above the level required bzfors the
existing law or state law was recodificd.

History: 1979, Act 101, Imd. Eff. Aug. 3, 1979,

Constitutlonality: Categorial aid to schoo! distncts fur specific, identifiable programs which the diswizrs are required to provide by
statute or agency rele may not ke reduced below the proportion paid by the stase during the 1978-79 fiscal year, such as by requiring
drstricts 1o ofisel any deficiency in cateporicat aid due by use of unrestricied aid. Durans v Stare Buord of Educarion, 424 Mich 364, 381
NW2d 662 [1483),

21.234 Definitions; 5.

Sec 4. (1) “Servive” means a specific and identifiable program of a local unit of government which is
available 1o the general public or 15 provided for the citizens of the local unit of government. The provision of
a benefit for, or the protection of, public empluyees of a local unit of government is 201 a program.

{2) “State agency” means a siae department, bureau, division, section, board. commission, trustee,
authority, or officer which is created by the slate eonstitution of 1963, by statute, or by state agency action,
and which has the autbority to promulgate rules pursuant to Act No. 306 of the Public Acts of 1969, as
amended. baing secvons 24 201 to 24.315 of the Michigan Compiled Laws, State agency does not include an
agency in the legislative or judicial branch of state government, an sgency having direct contral over an
institution of higher education, or the state civil setvice commission.

(3) “S:ate financed proportion of the necessary cost of an existing activity or service required of loca! units
of government by existing law™ means the percentage of necessary costs specifically provided for an activity
or service required of local units of government by existing taw and financed by the stute on December 23,
1978. For purpgses of this delinition, necessary costs shall not inciude costs required of lozal units of
govermment by an existing law whick do not exceed a de minimus vost and costs imposed by existing law on
& focal umt of govarnment which are recoverable from a federal or state categorical aid program, or other
firancial aid.

{4) “State law™ means a state statuee or state agency rule which is not existing law.

{5) "State tequirement™ means a stale law which requires a new activity or service or an increased level of
activily ur service beyond that required of a local unit of government by an existing law. State requirement
docs not include any of Lhe following:

(4) A requirement imposed ¢on a focal unit of government by a state statute or an amendinent @ the state
constinesion of 1963 adupted pursuan: 1o an initialive pelition, or by a state law or rule enacted or promulgated
1o nnplement such a statule ot cunstitutiona amendment,

{b) A requirement imposed vn a Joval un of government by a state statule or an amendment 10 the state
constituiion of 1963, cnacicd or adopied pursuant o a proposal placed on the ballot by the legistatre, und
approved by the volers, o by a state law of rule enasted or promulgated o implement such a statute or

’ constiutional amendment,

{c} A court requirement.

{d) A due process reaairement,
{e) A federal requiremen:,

Rendered Thursday. June *1. 2009 Michigan Compiled Laws Complele Trrough PA 37 of 2009
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{f An unplied federal requirement,

{£) A requirement of a state law which applies to a Jarger class of persons or corporations and does not
apply principatly or exclusively to a local unit or units of govermment.

(h) A requirement of a state taw which does not require a local unit of government to perform an activity or
service but allows a local unit of government to do se as an option, and by opting (o perform such an activity
or service, the Jocal unit of government shall comply with certain minimum standards, tequirements, or
pu:delines.

(i) A requircment of a state faw which changzs the leve! of requircments, standards, or guidelines of an
activity or service that 1s not required of a lecal unit of government by extsting law or state law, but that is
provided at the option of the tocal unit of government.

(j} A requircment of a state law enacted pursuant (o section 38 of aniicle 6 of the state constitation of 1963,

History: 1970, Act 101, Imd, EfT, Aug, 1, 1979,

21.235 Disbursements to lecal units of government; appropriation; purpose; schedule of
estimated payments; duty of governor: prorating amount appropriated; supplemental
appropriation; administration of act; personnel; guidelines; forms,

Sec. & (1) The legislature shall annually appropriate an amount sufficient to make disbursements to each
local umit of government for the necessary cost of each state requirement pursuant to this act, if not otherwise
cacluded by this act.

(2) An initial disbursement shall be made in advance in accardance with a schedule of estimated payments
cstablished in cach siate requiremnent. The schedule of estimated payments shall provide that:

(&) The inuial advance disbursement will be made at least 30 days prior to the effective date of the state
requirement, and

(b) The first disbursement in each subsequent state fiscal vear will be made no later than November [,

(3} The governor shall include tm a report which is w accompany the annual budget recommendation 1o the
legislature, those ameunts which the govemor determings are required to make disbursements 10 each local
unit of govermment for the necessary cost of cach state requirement for that fiscal year and the total amount of
state disbursements required for all local units of povernment.

{4) Il tke antoum appropriated by the legislature for a state reguirement is insufiicient to fully fund
dishursements for the necessary cost of a state requirement as required by this act, the dircctor shall prorate
the amount appropnaled proportionately among those local units of government eligible for 4 disbursement
far each state requirement in which the appropriation is insufficient. The director shall recommend a
supplemental appropriation to the legislature suffizient w fully fund the disbursemenis for the necessary costs
of cach state requirement in which the initial appropriation was insufficient or which was imposed by court
interpretation of a state law by requiring a new activity or service or an inerease in the Jevel of activity or
service beyond that required by exisung law. The legislature shall then appropriate the amount required in an
appropnation bili introduced as a result of the request.

(3} The depariment shall administer this act and shall assigh sutficient persennel 1o assure proper and
adeguate administration. The department shall publish guidelines ard furnish forms which shall be available
to a local unit of government for submitting a claim for the disbursernents reguired by this act.

Histery: 979, Act 1U1, Imd. Eff. Aug. 3, 1979,

21.236 Fiscal note for rules requiring dishursement; request for appropriation.

Sec. 6. For rules promulgated under a state Jaw which require a dishurscment under this act, the state
ageney promulgating the rules shall prepare and submit a fiscal note (o the joint commitee on adinmistrative
rules and 1o the direcior. The fiscal note shali include an estimate of the cost of the ruie during the first 3 fiscal
years of the rule's operation, The depariment shall subnit a request for an appropriation, if necessary, for all
nuicy approved pursuant 10 Act No. 206 of the Public Acts of 1469, as amended. The legislature shall ihen
apprapnate the ameuni requited in an appropnation bill intreduced as a result of the request.

History: 1979 Act LUL, imd. ETY. Aug 3, 1976,

21.237 Joint rules; establishment; purpose; review of records; requesting audit.

Sec. 7. (1)} The legislature shall establish joint rules to provide for a method of identifying whether o not
legislation proposes a state requirement as described in this act.

{2) The legislature shall establish joint niles to provide for a methed of estimating the amaunt of a
necessary cost required to provide disbursements (o a local unit of government for legizlaticn identified w
propuse a s1ate reguirement as described in this act.
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(3) The estimate required by this section shall include the total amount estimated o make disbursements to
all local umits of governmenl for the necessary costs required to administer or implement a state requirement
during the first 3 fiscai years of the legislation's operation.

(4) The Jegislsture may review any records pertaining to a claim or request an audit 10 be performed by the
auditor general to verify the actual amount of the necessary cost of a state requirement.

History: 1979, Ac1 1GI, Imd. EIT. Apg 3, 1979

21,238 Certification of disbursements; procedure; report on prorated claims; adjustment of
prorated claims; payment of disbursements.

Sec. 8. {1) The deparument shall cenify disbursements to each local umit of government for the necessary
¢os(s of state requirements [rom funds appropriated for that purpoese.

(2) The depanment shail certily disbursements to a local unit of government as follows:

(a) Before a state requirement itialty takes effect, the department shall notify cach local unit 1o which the
stalz Tequarement applies nol less than 180 days before the effective date of the state requirement. The notice
shall inchade a preliminary claim form for estimating the necessary cost of the siate requircment for the imitial
state fiseal year in which the state requirement takes effect. The notice shall clearly indicate 2 dale by which a
claint must be postmarked (¢ qualify far full advance disbursement as provided in subdivigion {2)(b) of :his
seetion.

{b) To qualify for a full advance disbursement for a state requirement during the initiz! Hiscal year in which
a s1ate requirement takes effeet, each local unit of government desiring an advance disbursemant shall submit
the prelimmary elaim form provided by the depariment postmarked no later than 90 days before ihe effective
date of the state requirement. If the claim is postmarked berween 1 and 89 days before the eflective date of the
stae requirement, the advance disbursement shall be equal to 90% of the estimated amount the ucit would
otherwise be entitled 1o, _

(c} Each loca. umt of govemment shall submit a final claim for full reimbursement or final adjusimznt on a
form provided by tive department and postmarked not later than 90 days after the close of the local unit of
government’s fiscal year. Uf the final claim is postmarked between $1 days and 24 months afier the clese of
the lecal unit of gavernment's fiseal year, the dircctor shall make a reimbursement or final adjusiment
payment equa, o 0% of the amount the unit)s otherwise entitled to.

(d} In any case, a prelimnary or final claim for a de minimus cost shall net be allowed. A Ninal claim
pestmurked mere than 24 maniks alter the close of the fiscal vear shall not be allowed.

(¢} The deparinent may review the records or request an audit 1o be performed by the auditor general 1o
verify the actual amount of the necessary cost of a state requirement. The director shal! cause 1o be paid a
disbursement for only Ihe necessary cost and shall adjust the payment to correct for any underpayiment or
overpayment which oceurred i the previous state fiscal year,

1) The pravisions of subdivisions {(a) and (b} of this scction may be waived by a 2/3 majority voie af the
members elected and serving in buth houses of the legistature, if the legislature determines that an emergency
exists necessitatng that a state requirement become effective before the provisions of subdivisions (a) and (b)
allow. The declaration of un emergency shall be established in cach state requircnent,

(£} The deparunent shall pay all ¢claims within 45 days after recciving the claim from a local unit of
governmenl. The department shail pay all claims pursuant to section 10(4) within 30 days.

{3) If the director prorates clarms puisuant to section $(4), the dircctor immediately shall 1cport this action
in writing 1o the povernor and the legislature.

(4} The director shall adiust prorated claims if supplementary funds are sppropriated for that purpose,

{3} The state treasurer, upon centification by the director, immediately shall pay ali required disbursements
directhy ta the treasurer of the appropriate local unit of government.

History: 1499 At 101, Imd. Eff Aug. 3, 1979
Compiler's note: In subsegtion (23(d), “de minimus” evidently should reud “de minimis.”
21.239 Separate accounting for funds; purpose,

Sec. 9. Funds received by a local unit of guvernment wnder this acr shall be separately acconnted for to
reflect the speciiic stwse requirement for which the funds are appropriated.

History: 1979, A0 131, Imdd, LI Aug, 2, 1978,
21.240 Local government claims review board; creation; duties; appointment, qualifications,

and terms of members; majority vote required to approve claim; concurrent resolution
approving payment; adoption of procedures; limitations on appeal; powers of board;
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report.

3ec. 10, {1} The local government claims review board is created in the department and shall advise the
director on the adminisiration of this act and perform cther duties as required by this section.

(2} The board shall consist of 3 members appeinted by the governor with the advice and consent of the
senate. Each member shall be appointed to serve for a 3-year lerm, except that of the members first appointed,
3 shall be appointed for a term of 3 years, 3 shail be appointed for a tetm of 2 years, and 3 shall be appointed
foratermof ] year.

(31 Not less than 4 members shal! be representatives of a lucal unit of governmert,

(4} Subject t subsection (6), the board shall hear and decide upan disputed claims or upon an appeal by a
:ocal unit of government alleging that the local unit of govemment has not received the proper disbursement
from funds appropriated Zot that purpose. The board shall not consider or approve a claim for a de minimus
cost. A vote of a majority of the board merbers appointed 16 and scrving on the board shall be required 1o
approve a claim submitted 1 the board. If a claim is approved by the board, a concurrent resolution approving
payment shall be adopted by both houses of the legislature before the claim is paid.

{5) The board shall adcpt procedures for receiving clairs under this section and for providing a hearing an
a claim if a hearing is requested by an affected local wnit of government, The procedures shall provide for the
presentation of cvidence by the claimant, the depantent, and any uther affected state agency.

(6) An appeal submitled under this scction for a disbursement for a state-required cost shall be limited 1o
the following:

(a) An appeal alleging that the director has incorrectly reduced payments to a local unit of government
pursuant ta section 5(4),

{b) An appeal alieging that the director has incorectly or improperly reduced the amount of a disbursement
when a claim was submitied pursuant to section 8(2).

{c} An appeal alleging 1hat the local unit of government has not received & proper disbursement of funds
appropriated 1o satisfy the state financed proporiion of the necessary costs of an existing activity or service
required of a local uni: of government by existing law, pursuant to section 12.

(7) In determimiag the merits of an appeal made pursuan (o subsection 6(2), (b}, or (¢}, the board, afier
reviewing the cvidence presenied, may increase or reduce the amount requested by the claimant or may allow
ar disallow the claim,

(&) Before January 31 of each year, the board shall report 1o the legislature and the govemncr on the number
and amouni of the ¢laims the board has approved or rejected on appeal pursuant to this section.

History: 1979, Act 101, Imd. EfT. Agg. 3, 1970

Constitutionsfity: Taxpayers have slanding ) bring actions in the Court of Appeals under article 9 of the Michigan Constituuion 10
enforce the provisions of §§ 23.31, inchuding cases in which there are disputzd facts; the local govornment claims review board has
jursdiction only over appeals uncer article 9 by local urits of goverment, Duram v State Beard of Educarion, 424 Mich 364, 381 NW2d
662 (1985).

Compiler's note: In subsection (4), “de minimus™ cvidertdy should read “de minimes.”

21.241 Information; collection and tabulation; scope; report to legislature; concurrent
resolution; updating report.

Sec. 11 (1) Wnhan 6 menths after the effective date of this act ke department shall collect ang tabuiate
relative information as to the foliowing:

{a) The state financed proportion of the necessary cost of an exisling activity or service required of local
units of government by existing law.

{b) The namre and scepe ¢f each state requirement which shall require a disbursemen under section 5.
(¢) The nature and scope of each actien imposing a potential cost on a local unit of govermnment which is
nat a stale requicement and doces not require a dishursement under this aet.

(2) The information shal! include:

{a} The identity or type of local unit and loca) unit agency or official to whom the state requirement or
required existing acltivity or service is directed,

{b) The determination of whether or not an identifiable lozal direet cost is necessitaied by slate requirement
or the required existing activity or service,

(] The amount of state financial panticipation, meeting the identifizble Tacal direct cost,

(d) The staie agency charged with supervising the state requizement or the required existing activity or
service.

(e} A brief description of the purpuse of the state reguirement or the required existing activity or service,
and a citaticn of its origin in statute, rule, or cour vrder.

(3) The resulting information shall be pubhished in 4 repoit submitted 1o the legislature not later than
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January 31, 1980, A concurrent resolution shall be adopted by both houses of the legislature certifving the
state financed proportion of the necessary cost of an existing activity or service required of local wnits of

government by existing law. This report shall be annually updated by adding new state requirsments which
require disbursements under section 5 and each action imposing a cost on a local unit of government which
does nul require a dishursement under this act,

Ristory: 1979, Act 101, Imd. EfY. Aug 3, 1979

Compiler's note: Former MCL 21 241, which pertained to uniform method of payment to siale emplovees, was repealed by Act 256
of 1964,

21.242 State law causing reduction in state financed proportion of necessary costs,

Sec. 12. A state law shall not be enacied, which causes a reduction in the state financed proponticn of the
neeessary costs of an existing achvity er service required of local units of governmen by existing law, unless
the existing iaw requiring an activity of service is repealed,

History: 1979, Act 101, Imd. EfY. Aug. 3, 1974,

Compiler's note: Former MCL 21.242, which penained to uniform method of payment to state empleyees, was repealed by Act 256
of 1064

21.243 State laws providing for other forms of staile aid, cost-sharing agreements, or
methods of making disbursements; MGL 21.234(5){i} inapplicable to police, fire, or
emergency medical transport services.

Sec. 13. This act does not prohibit Lthe legislature from enacting siaic laws (o provide for other forms of
stae aid, cost-sharing agreements, or specific methoeds of making disbursements 1o a local unit of government
for a cost incurred pursuant 1o state laws enacted to which this act applics.

Although not required by article IX, section 29 of the state constitwion of 1963, the provisions of section
4¢53(1) shall not apply 10 any standards, requirements or guidelings which require increased nceessary costs
for activites and services directly related to pohice, fire, or cmergency medical transport services.

History: 1975, Act 101, Imd, EfY. Aug. 3, 1479,
Compiler's mute: Former MCL 21 243, which pertumed to uniform methad of payment 10 stale cmployees, was repealed by Act 256
of 1964,

21.244 Rules; purpose.

Sec. 14. The department may promulgate rules pursuant to Act No. 306 of the Public Acts of 1963, as
amended, being sections 24.201 1o 24.315 of the Michigan Compiled Laws, Lo regulate the disbursement of
funds appropriated to local units of gevernment, 1o provide guidelines for identification of funds over which
the directer has disbursement authority, and to implemem and administer this act.

History! 1979, Act 101, End. Eff. Aug 3, 1978,

Administrative rules: R 21,707 et seq. of the Michigan Administrative Code.
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LEGISLATIVE COMMISSION ON STATUTORY MANDATES
P.C. Box 30036

LANSING, MICHIGAN 489097536
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FAX: (517} 373-7668

December 31, 2009
The Honerable Michael Bishop The Honorable Andy Dilton The Honerable Jennifer Granholm
Senate Majority Leader Speaker of the House Govemnor
Michigan Senate Michigan House of Representatives  State of Michigan
PO, Box 30036 P.O. Box 30014 111 South Capitol Avenue
Lancing, M1 48009 Lansing, MI 48909 Lansing, M1 48933

Dear Senator Bichop, Speaker Dillon, and Governer Granho!m:

We are pleased to submit to vou, with unanimous support, the Final Repart of the Legislative
Commission on Statutory Mandates, The Commission was charged, in 2007, under Act 98, Michigan
Public Acts of 2007, as amended, to identify and investigate, the cost of complving with funded and
unfunded mandates imposed by the State on local units of govemnment, and to make determinations and
recommendations relating to those mandates, Our findings paint a stark picture of non-compliance with
Article 9, § 29 of the Michigan Constitution of 1963, as amended, While the non-compliance streiches back
31 vears, the Commission focused its attention on the current state of underfunding by the State which we
have determined to be in excess of $2.2 billion for 2069 just for a sclected group of mandates. Given the
State’s financial condition; the penchant of the State to continue to shift the burdens of govemment o the
local level, while ¢cutting revenue shanng, and the accelerating reductions in local gavernment services and
cmployment assoctated with the economy. the Commission has developed a number of recommendations
o improve the discourse between Stale and local offivials and reform the process under which mandated
services and activities are imposed and funded. We believe implementation of these recommendations, {or
which we have provided draft legislation and court rule amendments, will foster a new cra of constructive,
thoughtful and collaburative government in Michigan. Thess recommendations are not necessarily a plea
for more funding. and the guestion is not whether certain mandaies are good or bad, We have instead
focused on the precess under which mandates are imposed.

The Commisston could pot have completed its work without the volunteer assistanze of many
individuals and organizations. We would like to thank the Citizens Research Council of Michigan for its
report on mandates legisiation around the counmtry; the Michigan Associaton of Counties, the Michigan
Municipal eague, the Michigan Townships Association, the Michigan School Business Officials, the
County Road Association of Michigan, and the Michigan Community College Association for ther
assistance in identifying and costing compliance with significant mandates; Thrun Law Firm for assistance
in evaluating whai identified activities and services consututed mandates; and Michigan State University s
State and Local Government Program Department of Agricultural, Feod and Resource Economics, for
circulating and compiling survey results as to the cost of compliance with the final list of mandates. We
aiso wasnt (o thank Representative Phil Lalov for sponsoring the legislation which created the Commission,
and representatives of the Legislatve Council, particularly Susan Cavanagh, for their insights and support.




————

Finally, after 24 Commission meetings, and countiess additional hours of mectings, analysis,
debate and complete consensus, the Commission’s greatest fear is that the State will miss the opportunity,
in this time of fiscal crisis, to change course from 30 years of disregard for this key provision of the
Headlee amendment,

Implemeantation of our recommendations, will not only ¢ncourage compliance with the Headlee
amendment prohibition on unfunded mandates, but will also foster more efficient government and greater,
and badly nceded. collaboration between the State and local units of government,

Now that our agsignment is complete, each Commissioner remains comnutted 10 work with the
State 1o implement these recommendations in the near futare,

Respectfully submitted,

Robet . Roccldon (a2 Dort—

Robett ). Daddow Amanda Van Dusen
Co-Chair Co-Chair

(o

Convis f il Pymead Sl X N Dl Wiy
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Denms R. Pollard Louis H. Schimmel (,/‘ J. Dallas Winegarden, Jr.
Commissioner Commissioner Commissioner

cc: Al Members of the Michigan Senate
Al Members of the Michigan House of Representatives
The Honorable John I, Cherry, Jr., Licutenant Governor
Michael Cox, Attomey General
The Justices of the Michigan Supreme Court
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FINAL REPORT OF THE COMMISSION ON STATUTORY MANDATES REGARDING
RECOMMENDED CHANGES TO ACHIEVE COMPLIANCE WITH § 29 OF THE
HEADLEE AMENDMENT

I. PREFACE

In 2007, the Michigan Legislature established the Legislative Commission on Statutory Mandates
(Commission) to identify and investigate funded and unfunded mandates imposed by the State on local
units of government and the cost of compliance with those mandates through Act 98 of Michigan
Public Acts of 2007, as amended MCL 4.1781 et seq (the “Act™). The original legisiation was
amended in 2008 to refine the scope of work and deadlines for completion of the Commission’s
reports. A copy of the Act is attached as Exhibit A,

As required by the Act, on June 29, 2009, the Commission filed an interim report with the Legislature
and the Governor identifying the most significant funded and unfunded mandates and reporting
requirements imposed on local units of government in state law as identified by those focal uniis of
govermment. The Act does not define “local units of government.” With the agreement of the
legislative leadership, the Commission has defined “local units™ consistently with Article 9, Section 33
of the Constitution which is part of the amendment widely known as the “Headlee Amendment”
approved by voters in 1978, A copy of the Commission’s report, which details the 30 year failure of
the Legislature and the Executive Branch of the State to comply with Article 9, $3 25 and 29 of the
Michigan Constitution of 1963 is available on the website of the Michigan Lceislative Council,
http://council legislature.mi. gov/csm html. A more detailed history of the State’s noncompliance with
these straight-forward constitutional requirements is attached as Appendix A.

The Act also requires the Commission to prepare and submit a final report, including the range of
costs of the identified mandates, as well as the Commission’s determinations and recommendations
relating to state imposed mandates, to the Legislature no later than December 31, 2009, The
Commission’s greatest concern iz that its report will gather dust on a shelf and the 30 year practice of
ignoring the plain words and purpose of Article @, §§ 29, 30 and 34 of the Constitution will continue.
Those words have a common meaning which is not difficult to understand or capable of varving
interpretation and has served as the controlling autherity for the Commission’s recommendations.

Accordingly, this final report of the Commission addresses the range of cost of complying with some
of the more significant mandates imposed by the Siate on local and intermediate school disincts,
counties. cities, villages, townships, community collepes and county road commissions and makes
determinations and recommendaiions as to these mandates and future implementation of and
compliance with these impottant constitutional provisions. ln developing the recommendations
contained in this report, the Commission has chosen to focus en preventalive measures which could be
employed in the future which may promote state and local cooperation on the tmpaosition and funding
of mandates while reducing protracied and unproductive litigation.

While much of the Headlee Amendment imposed limits on increases in taxes und the expense of state
povernment, under Article 9 §§ 25 and 30 the State was prohibited from reducing the propertion ol
total state spending paid to local units. taken as a group, below the proportion paid during the 1978
1979 fiscal vear. Under Articke ¥ §4§ 25 and 29 the State was prohibited from imposing new mandates
or reporting requirements on local units without appropriating and disbursing funding to pay for the

costs imposed by the mandate.




11. DETERMINATIONS

A combined reading of the first two sentences of § 29 requires the State to continue providing to loca)
umts the same proporiion of state funding that was provided in 1978 fur the necessary costs of
required activities and services when the Headlee Amendment was adopted, and to provide full
funding of the necessary costs incurred in order 10 provide activities and services newly required after
1978 or tha: represent an increase in the level of those activitics and services required after 1978,
Given that our investigation occurred more than 30 years afier the Amendment was ratified, the
Commission faced several challenges, some without practical solutions due to the passage of time.

The first sentence of § 29 provides:

The sitate is hereby prohibited from reducing the state financed
proportion of the necessary costs of any existing activity or service
required of units of Local Gevernument by state law. [Const 1963, art.
9. § 29 (emphasis added) |

The first problem is that it is not practically possible in most cases to construct the base year
proportions, ¢ the percentage of funding that applied in 1978, required under the first senence of
§ 29, As the Commission learned very carly in its review, only a beginning attempt was made by e
State to idemify required activities and services that existed in 1978, Despite whatever good intentions
led to enactment of the implementing Legislation, Act 101, Michigan Public Acts of 1979 {*PA 1017,
no attempt was made by the State to resolve the question of how much funding was then being
provided to local units as a proportion of ¢osts being in¢wrred by those units to perform those
mandatgs. It was certainly possible to have made those fundamental determinations in 1279, but that
did not oceur.

The enly document that was created m that vein was a study commissioned by the Department of
Management and Budgei in the summer of 1979 that attempted to catalogue State legislative
mandates. These mandates are identified by reference 10 sections of Michigan Compiled Laws, but
appear to be nothing more than a mechanical listing bascd on the use of the term “shal)” or some other
unperative erm appearing in statutes without any accompanying analysis of whether whatevir may
have been required by the use of that word was meaningful under § 29, The study alse made 20
attempt to wdentify whether the State was providing funding to lacal units for those identified stalutary
provisions making the information meaningless for present purposes. While we have surmnised that this
report was a beginning step by DMB toward assembling this necessary data for fwure funding
compliance purposes, it was never subsequently acied upon,

The Commission also learned that in most, if not all, cases the information necded from the Stawe’y
and local units’ accounting records to compile the “base year” funding proportions simply doesn't
exist any longer, more than 30 years after the fact. Thus, it 15 not practically possible to provide a
costing of the State’s funding responsibility under this requirement of the Consritution, except for a
select few requirements that were quantified in imtervening litigation or where funding was provided in
an identified proportionate amount of total costs incurred m 1978

The most significant example of the laner is the proportion of funding required to be paid for school
and community college employees under the State school retirement sysiem, known as the Michigan
Public School Employees Retitement System (“MPSERS") where the State has shifted us share
(%1,554,144,000 in 2008} of the funding obligation entirely 10 school districts and ¢olleges. In 1978
school districts and community colleges were required to pay the first 3% of the annual required
contribution on behalf of their cmployees with the State paying the balanee of the contnbution. As of
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the present thme, due to intervening statutory changes, schoo! districts and community colleges must
contribute the full amount of the contribution to MPSERS from their operating revenues, without any
corresponding payment or reimbursement of those costs from the State, Thus, in this case the amount
of the underfunding as a proportion of the tolal costs being incurred is readily detenminable from 1978
through the present time.

The same problem exists under the second sentence of § 29 for requirements first imposed after 1978
on local units of government, except for underfunding occurring over the last few years where some
cost information remains available. However even in those instances the actual costs being incurred by
iocal units to provide a given activity or service arc not, for the most part, segregated or categorized in
such a way as 10 allow an accurate accounting of the necessary costs being incurred by local units as of
the present lime. Such an accounting system should be devised to measure underfunding over the
recent past. By necessity, that would have to be created and direcied at the State level.

Given these inherent problems, the Commission atternpted to meet the charge 10 report on the range of
costs being incurred by local units of government to provide unfunded activities and services required
by State law by usc of the services of a specialist in State and Local Government Programs at
Michigan State University, Dy Eric Scorsone. The Commission’s request was for Dr. Scorsone 0
provide a reasonable estimate of the ranges of unfunded costs incurred at present by local units given
the inherent problems identified above. As such, the Commission is able to report only that the relative
scale of the State’s past underfunding for mandated services is very substantial, with an estimate of the
range of some of those costs being provided. The underfunding only for those mandates for which
the Commission could deduce credible estimates is berween $2.2 billion and 32.5 billion in 2009
alone, The methodelogy, detailed findings and recommendations are summarized and attached at
Exhibit B, The recommendations include suggestions for eliminating, consolidating or reformning a
number of mandates which are archaic or might be provided more efficiently.

To have identified and costed every mandate currently imposed on local units of government by the
State would have been impossible, given the lack of benchmark data, changes in accounting pracuces
and rutes, thc number of local units and the lack of resources avaitable to the Commission and the
local units, In addition, the Legislature has continued to impose new mandates regularty since it
created the Commissior, and has been more aggressive in shifting state functions to tocal units while
simultaneously cutting general or wnrestricted funding 10 the same units. In its interim repor, the
Commission attempted to identify only the most significant unfunded mandates imposed on local
units,

I11. RECOMMENDATIONS

The compiexity of the statistical analysis required for a complete assessment of the fuli extent of
unfunded mandates; the practical barriers to accessing the required data; the absence of an
appropriation of a size which would have allowed the Commission 10 tackle that task; and the deep
fiscal challenges facing the State, persuaded the Commission 1o focus its recommendations on
solutions which would change the dynamic for the future. The precarious fiscal condition of all types
of local units of povernment across thie state, combined with an accelerating pattern of shifting burdens
from the State to Jocal government while general or unrestricted appropriations are being reduced has
fostered a climate of resentmen: and revolt that will impede economic recovery and the cooperation
this State so badly needs,




Accordingly, the Commission recommends enactment of legislation which uses a combination of
preventative and curative measures to foster greater cooperation between the State and local units of
govemnment and greatly minimize protracted and unproductive litigation with regard o mandated
activities that arc not being funded. Our recommended legislative solutions would (a) madify the
processes under which legislation and admunistrative rules and regulations imposing new or increased
local mandates are enacted and implemented to avoid violations in the {irst place, delay compliance by
local units until the State funds the activity and avoid costly litigation, (b) incorporate past judicial
determinations of the range of nctivities and services fall within the scope of Article 9, §29 and (¢)
make the process under which disputes arising under Article 9, § 29 and Article 9, § 32, are
adjudicated more efficient,

There are obviously different wavs in which mmplementing legislation coudd be designed to achivve
compliance with the voters’ intenl. The Citizens Research Council of Michigan Report dated July
2009, (summary attached at Exhibit C; full report available at http://cremich.erg/rssmandates.iml |}
corroborates the findings of this Commission and details preventative and curative approaches
cmployed in other states with constitutional and statutory mandates provisions similar to Headlee
which could be adopted in Michigan to ensure compliance with the Headlee Amendment in the future.
The Commission has concluded that a combination of these approaches-- employing a fiscal note
process as legislation 1s developed, making local compliance dependent on State compliance and
streamlining judicial review-- are most likely to promete compliance and improve siate/local relations
in the futyre.

A New Implementing Leuistation

Since it has proven relatively easy for all three branches of State government to subvernt the intent of
the Headlee Amendment as implemented by the Act of 1979 (Act 101), we concluded that the only
solution is {0 replace Act 107 with new implementing legislation which may better inspire compliance
in the future more akin to the enthusiasm with which the balance of the Headlee Amendment is
enforced. The Commissioners believe that the specific and practical recommendations that follow will,
if implemented through legislation, encourage State government to comply with the will of the peeple,
expressed in the Headlee Amendment by holding it accountable for non-compliance.

The Commission considered the possibility of amending PA 101, but concluded that there are far too
many problems inherent in its design to warrant extensive amendment. Accordingly, the Commission
recommends that it be repealed in its entirety and replaced with legislation and court rule changes
along the lines of the drafts attached at Exhibit D,

B. Legislative Process

The second sentence of § 29 of the Amendment ¢learly imposes an obligation on the Legislature 1o
appropriaie sufficient funds necessary to pay the necessary costs of activities and services it requires w
be provided by Toeal units concurrent with enactment of the mandate Section 29 that provides: “A new
activity or service or an increase in the level of any activity or service beyund that required by existing
law shall not be required by the legislature or any state agency of units of Local Government, unfvss o
state appropriation is made and disbursed to pay the unit of Local Government for any necessury
increased costs”. [Const 1963, art. 9, § 29.] (emphasis added) Thus, in addition to determining the
wisdom of requiring certain activities and services to be provided by Jocal units, the State must be
prepared to congurrently engage in the debaie about how 10 pay for the necessary costs it is compuelling
local units of government to incur and to act upon that insight by appropriating the monivs necessary
to pay for them.




Enforcement of this requiremneat is critical to the Headlee concept that the decision should be in the
first instance whether and how State government can afford the objective sought to be accomplished.
If not, the mandate should either be tailored to fit within the State’s budget or deferred until it can be
paid for or eliminated from consideration.

The net effect of shifting the burden of paying for an activity or service to local units is cither a
reduction in established services already provided by local wunits or an increase in local taxation or
other lacal revenue to cover the incremental cost In this instance, the need for more revenue is not the
result of loca)l fia: or inefficiencies but the result of a State-imposed service or activity totally out of
the local units” control or discretion. The core idea is that the unit of government, state or local, that
creates the financial burden should be fully accountabie to the public for that cost.

Fiscal Note, As the CRC Report observes, several states with similar restrictions on the imposition. of
unfunded mandates on local units of povernment, either as a resull of a constitutional or statutory
limitations, require the preparation of a “fiscal note” during the process of legislative debate.! While
the process and agency cf state government responsible for development of the fiscal note {or
equivalent dociinent) vary from state to state, the basic concept of a fiscal note includes {he following
elements:

1. All bills are reviewed after introduction in the legislature to identify
whether they may require activities and services to be provided by local
units that will entail new or additional costs,

ba

An estimate of the necessary costs that are likely to be incurred by local
umits of government s developed,

3. 'The estimate is made known to the legislature while debate over the bill
is oceurring,

4. 1{ the bill reaches the point of enaciment, an accomparnying appropriation
bill is developed and tie barred to the underlying bill, and

5. A process is created for disbursing funding te local units, based on the
appropriation, during the period the costs will be incurred by the affectad
local units.

Reqguiring the preparation of a fiscal note will sometimes present practical challenpes. The first
challenge is keeping track of maultiple bills with similar objectives and amendments 1o bills that are
intreduced  in the sometimes fast-moving legislative epvironment. Delermining  the financial
implications of a particular version of a bill for a wide range of local units and determining which of
several similar bills 1o evaluate will require more time and resources than are presently expended.
Nonetheless, this is what the voters intended in § 29, and appears to be cccumring in other states where
similar hmitations are in place.

Determination of Costs. The Senate and House fiscal agencies that presently have financial projection
responsibilities for the Legislature concededly do not have sufficient resources acting alone o evaluats

' The states include Massachusetts, Missouri, Virginia, Maine, Rhode Island, New Jerscy, Arkansas,
Kentucky, North Dakota, West Virginia and Wisconsin.




the financial impact of all proposed requirements on local units. Nonetheless, developing pood faith
estimates of the necessary costs that are projected to be incurred by local units as a result of proposed
legislation is essential to compliance with Section 29.

Given this chalienge, the Commission recommends that a relationship be formalized between
established representatives or assoctations of local units of governments and the legislative fiscal
agencics for purposes of consultation during the fiscal note process. Each unit of local government in
Michigan has established organizations that assist their constituents in cvaluating legisiation including
the financial tmplications of that legislation. Formalizing their role as consultants in the fiscal note
process would increase the quality and integrity of the financial analysis during legislanive debate.

At a practical level, local units’ representativessassociations commenly make use of electronic surveys
as a quick meuns of analyzing proposals where fast tum around time iy necessary, That process cowd
be very usefully employed 1o assist in the task of determining whether proposed legislative mandates
are substantive and, if so, a dollar cstimate for meebng the requirement.

To encourage the implementation of the fiscal note progess the Commission further recomimnends that
the new implementing legislation provide that if {or any reasen the Legislature enacts an unfunded
activity or service without following the fiscal note process with respect to the final version of the bill,
that act shail have no force or effect and shall not require compliance by the affecied local units, unti!
such time as a fiscal note has been developed and an appropriation has been made if the fiscal note
analysis concludes one is required.

Administrative Rules and Regulations Since § 29 of the Headiee Amendment applies not only to
requirements imposed by the Legislature but also to rules and regulations adopted by State agencies
that fmpose local mandates, such rules and regulations should not become effective without a process
to determine the cost of compliance, an appropriation by the Legislature and disbursement by the Staie
to local units n order to pav for the necessary costs of those mandates. The Commission 15 not aware
of any attempt to comply with this Constitutional requirement. Because rulemaking by State agencies
occurs somewhat independent of the legislative process, § 29 requires a process similar to the fiscal
note working in concert with the legislative appropriation process.

Accordingly, the Commission recommends that the State Administrative Precedures Act of 1969
("APA™) be umended to provide that if a state apency makes a rule, as defined under that act, or
otherwige exercises that agency’s authorized powers or responsibilities under the force of state law,
that causes local units of Fovernment to incur necessary increased costs for new or increased activities
and services, that action shall not become applicable or binding on the affected locat units unless and
unbl a fiscal note is prepared in consultation with representatives of the affected local units and an
appropriation is adopted to pay the local units for those necessary costs and a disbursement system {3
devised for 1imely payment. This will effectively impose discipline in the Exceutive Branch over the
¢osts of administrative rules and regulations.

C. Adjudicatory Recommendations

The Commission recommends that the exciusive enforcement remady for violations of § 29 should
conlinue to be that provided under § 32 of the Headlee Amendment, wtilizing the special masier
process that has evolved through past litigation, but on a more formalized and expedited basis than is
presently occurring, This will require the cooperation of the Michigan Supreme Court.

Section 32 of the Headlee Amendment provides that:




Any taxpayer of the state shall have standing to bring suit in the
Michigan State Court of Appeals to enforce the provisions of
Scetions 25 through 31, inclustve, of this Article and, if the suit is
sustained, shall receive from the applicable unit of government his
costs incurred in maintaining such suit. [Const 1963, art 9, §32]
(emphasis added).

Whilc the voters imended in § 34 of the Headlee Amendment, that the Legislature should “implement”
the provisions of the Amendment, they clearly intended that the judiciary would serve “to enforce™ the
pravisions of the Amendment. In other words, the voters intended through this language that the courls
would police compliance with the Amendment if the Legislature strayed from its implementing
responsibility,

Additionally. the volers placed enforcement responsibility in the Michigan Cournt of Appeals, which s,
of souirse, an appellate body and not structured to serve as a fact finder. Nonetheless, the voters Jeft 1o
the judicial system the responsibility to adapt to its role in enforcing the Amendment.

One reason for giving the Court of Appeals original jurisdiction is 10 expeditc the enforcement
process, ehminating the need to process these claims before various circuit courts in the State, Circuit
courts are puiled in many different directions with large and diverse taseloads and frequently have
substantial dockets that equate to delays in disposing of cases, particularly those involving
sophisticated issues of fact and law, as is frequently the case in Headlee claims. Dovetailing with that
reality, circuit court decisions must be appealed to the Court of Appeals, and often to the Supreme
Count for final disposition. Thus, by allowing Headlec challenges to be initiated in the Court of
Appeals, one whole laver of the judicial process was eliminated. In theory, at least, this should serve to
substantially ¢xpedite resolution of disputes brought under § 32 of the Amendment,

Of course. the experience has been anything but expedited for taxpayers seeking to remedy
noncompliance by State governinent with § 29. The infamous suit of Durant v Michigan was filed 1
the Court of Appeals, as specified in § 32, in May of 1980 but wasn't finally decided in the 1axpayers’
favor until July of 1997, The voters’ manifest intent to have the Headlee Amendment enforced by the
sudiciary in an expeditious manner has been frustrated in the extreme.

The process of adjudicating these claims needs o be prioritized and promptly brought to a reasoned
result, Delavs while fine points of law are endlessly debated and vears are frittered away® most
certainly does not speak well of the judicial system’s adherence to the voters’ expressed intent that the
courts “enforge” the Amendment. If one subscribes 0 the notion that justice delayed 15 justice deried,
Michipan voters and the taxpayers’ whose suits have been delayed for years on end are certainly not
receiving justice,

The Commission considered options identified in the CRC Report for reforming the systetn in
Michigan. The option of having an administrative adjudicatory system, similar to the forum created in
PA 101, known as the Local Governmental Claims Review Board (“"LGCRB™), was rejected because it
paraliels the remedy afforded under § 32 of the Headlee Amendment and creates confusion as to the
process and pnmacy of each opticn. More importantly, if the remedy available to taxpayers, as limited
by the Supreme Court in the finad decision in the Durant suit, is a declaratory judgment, a non-judicial

* The Michigan Supreme Court referred to the “prolonged recalcitrance™ of the Stae officials in
defending the State's position in Durant,




body is without authority to render such a remedy. This is to say nothing about the futilities
experienced by local units trying 1o resolve claims with the defunct LGCRB.

Consideration was also given to the Court of Claims as providing a forum, but rejecied in the end in
favor of making use of the forum specified in § 32 of the Amendment where original jurisdiction
exists without question and provides for binding finality once a decision s rendered. The jurisdiction
of Court of Claims 15 also exclusively limited to considering monetary ¢laims againsi the State. It does
not extend to granting declaratory judgments against the State, which is the remedy that normally
applies to Headlee claims, based on the Supreme Court’s ruling in the Durant case.

Consideration was finally given to a 1980 amendment to the Revised Judicature Act (“RIA™), § 308a,
(MCL 660.308aj. This legistation placed original jurisdiction for Headlee claims in the circuit cour:s
of the State, concurrent with original jurisdiction in the Court of Appeals that exists by operation of
§ 32 of the Constitution. While this placement of convurrent jurisdiction in the circuit courts would
serve to overcome some limitations inherent with having an administrative beard reselve disputes
arising under § 29, it retains the problems assoclated with a competing and zlongated process by
subrecting the plaintiffs to the inefficiencies and delays associated with dealing with congested
dockets of trial counts only 10 experience further delays during later appeals to the Court of Appeals
and, potentially, the Supreme Court,

Special Masier. The Count of Appeals is not set up to function as a trial court or fact finder, but must
nonetheless do so when it serves in its constitutionally delegated role in Headlee cases. This problem
has been addressed on an ad hoc basis duning the 30-plus vears of Headlee challenges by resort w the
services of a special master. The special master’s role is not to render a judgment on the disputed
issucs bur rather to hear the facts and consider the contested issues of law and render a report of the
master’s findings to the appointing court. The vourt then renders a final decision or judgment after
reviewing the report and cither accepts the special master’s report or takes sorme other aclion based on
the reviewing sourt’s mdependent evaluation.

The Comniission’s recommendation 15 (o institutionalize the role of the special master within the
Court of Appeals for future Headlee challenges through an amendment to § 308a of the Revised
Judicature Act. The amendment would require the Michigan Supreme Court to appoin! an attomey
who has attained some level of experience or expertise with state and local governments’ operations
both financially und operationally as the sitting special master.

White the volume of suits brought under § 32 of the Headice Amendment has not been high, the
Commission concluded that this is not because the State adhered faithfully to its funding
responsibilities under § 29 of the Amendment. Rather, the opposite is true. As documenied in the
forepoing sections of this report, there have been numerous on-going violations of State government’s
funding responsibilities under § 29, The main reason for the dearth of suits is that 1t is a daunting,
extraordinarily expensive and time consuming process to try to enforce this provision of the Headlee
Amendment, In addiion, when the local units vltimately prevail, the Michigan Supreme Couort 1
unable 10 enforce payment of the unfunded coats by the State, Thus there has been no consequence to
the State for ils non-compliance, Instead, local services and the finangial health of local units of
government have deteriorated. As a result, the numerous violations of the Constitution that have
oceurred over the last 30 plus years have been grudgingly tolerated.

The Commission belicves that these violations will abate only when State government is held
accountable through the good faith use of fiscal note process combined with prompt and active judicial
enforcement of funding those activities and services,




Couri Rufes. In 2007 the Michigan Supreme Court adopted two Court rule amendments establishing
rules that uniquely apply to taxpayers’ suits under § 32 of the Headlce Amendment; MCR 2.112 (M),
which requires the taxpayer plaintiff to set forth the factual basis for the complaint with
“particularity.” and MCR 7.206(d). MCR 2.112(M) specifies that thc complaint must include the
“type and extent of the harm,” “with particularity the service or activity invoived” and identify and
attach “any available documentary cvidence supportive of the claim or defense.” In contrast, the rule
which applies to complaints filed for all other lawsuits, MCR 2.11), requires only that the complaint
be “clear, concise and direct” or sufficiently explicit to give notice to the defendant of the basis for the
suit. In the latter approach the plaimiff may set forth conclusory allegations, and need not spell out the
specitic evidentiary elements of the claim until iater in the suit. This is referred to as a form of “notice
pleadimg.”

The Commission urges the Supreme Court 1o adopt changes to the court rules that will complement
the other recommendations of the Commission and facilitate rather than inhibit prompt and efficient
resolution of taxpayers’ suits asserting noncompliance with the §29 of the Headlee Amendment. To
continue with the current approach compounds lhe cost of enforcing compliance with the Headlce
Amendment and imposes a burden on taxpayers which frustrates the purpose of the Amendment.
Specifically, the Commission recommends that the Michigan Supreme Court amend MCR 2.112 (M)
and MCR 7.206{d). The former would subject taxpaycr claims brought under §32 of the Headlee
Amendment (¢ the same pleading requirements as other lawsuits.

In addition, the Commission respecttully asks the Supreme Court 10 amend MCR 2.706(d} 1o provide
the following:

1. The plaintiff shouid expeditiousty serve the compiaint on the state body
or local unit of government atlegedly responsible for the noncomphance
and the office of the Attorney General. Correspondingly, the named
defendant should be required to serve its answer fo the complaint
promptly,

t

Upon receipt of the answer, the suit may be promptly referred by the
Court of Appeals to the special master described above lor purposes of
expedited scheduling of discovery and trial to resolve the factual and
legal issues raised by the partics and to thereafter prepare a writien report
of findings of fact and conclusions of law, If the issues framed in the
pleadings solely present straightforward quesiions of law, the Court of
Appeals should have discretion not to refer the suit to the special master.

e

Upon receiving the report of the special master, if applicable, or if the
Court has elected to decide the legal issucs presented in the complaint
without the need for a special master, an assigned panel of the Court of
Appeals shovld schedule an expedited briefing schedule and schedule
argument before the Court and thereafter promptly render a decision on
whether the State has violated § 29 of the Amendment. The objective of
the foregoing should be to render a declaratory judgment on whether the
State has violated § 29 of the Amendment within six months of service
of the complaint.

Burden of Proof. As detailed above, suits brought under § 32 to enforce the State’s funding obligation
under § 29 have become an exercise in endurance that only the most patient and well funded taxpayers
and their local units can tolerate. The two suits that highlight this flaw are the Durant suit and the




prescntly pending Adair suit. Durant was resolved - in the taxpayers'/local units’ favor — afier 17
years. Adair was filed in November of 2000 and is still pending on appeal before the Supreme Court,
Ironically in Adair, the taxpayers/iocal units adhered to the process described by the Supreme Court in
July of 1997 in tts final decision in the Duranr sunt, ostensibly to expedite future decisions in § 32
suits. There the Couwrt staled as follows:

As arduous as the procecdings in this case have been, we have
succeeded in deciding many points of law that will guide future
decisions. Thus, there is every reason to hope that future cases will
be much more straightforward. We anticipate that 1axpayer cases
filed in the Court of Appeals will proceed to rapid decision on
the issue of whether the state has an obligation under art 9, § 29
1o fund an activity or service. The Court of Appeals would pive
declaratory judgment on the obligation of the state. IT there was such
an obligation, we anticipate that the state would either comply with
that obligation ne later than the next ensuing fiscal year, unless it
could obiain a stay from this Court, or remove the mandate. In such
an instancs, we anticipate that the obligation of the Court to enforce
§ 29 would not include any grant of money damages. This is not
such a case. We tum to the proper remedy in this case, [Durans, 4356
Mich at 205-06.] [emphasis added)

Despite having followed the directivn of the Count, Aduir remains mired in the litigation process for
over nine years after being filed.

Drapging out thest suits works to the State’s {inancia! advantage: Local units must bear the costs of
the mandate while the suit remains pending and face penaltics for non-compliance. Also, because the
Supreme Court has indicatcd that it will limit the remedy for the State’s noncompliance 1o the issuance
of a declaratory judgment, rather than permitting the Jocal units to recover damages for the Staie's
noncompliance, the State pets a second opportunity to design a funding scheme that suits its own fiscal
purposes, again at the cxpense of local units of government, or ignores the judgment altogether. From
a purely pecunary perspective, there is no down side for the State in ignoring the requirements of
§ 29,

Given these realities, the Commission recommends additional legislative reform to assure enforcement
of the Headlee Amendment. First, the legislature should reverse the burden of proof that kas applisd in
past suits under § 32. That is, the State would have the burden of initially proving in a suit brought
under § 32 of the Amendment that a statute or administrative rule that will not impose more or
additional nccessary costs on affected units of local government or, alternatively, that the State has
properly funded the activities and services that it has required.

Perhaps more than any other reform, this will focus the process in the Court of Appeats on the
Constitutional objective. If the State, must prove the elements of the funding requirements under § 29
either do not apply or have been satisfied, the time and expense associated with lirigation will be
drastically reduced. This would not, of course, relieve the taxpayers/local units from being prepared 1o
establish otherwise where the State can initially meet its burden of proof. But it would serve 1o focus
the direction of the suit upon its Constingtional purpose.

Challenge 1o Constitutionality. A related recommendation is that when future legislation is adopted
that taxpayers/local units believe violates the State’s funding responsibility under § 29, the taxpavers
may initiate suit under § 32 challenging the constitutionality of the statute. Six months after tiling the
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swit, the local units may cease compliance with those requirements without being penalized or caused
to suffer some offset or deduction from state funding unless the Court of Appeals has ruled:

(1} whether the challenged obligation is a mandate which requires state
funding under Article 9, § 29 of the Constitution; and

(2} if the Court of Appeals rules that the obligation is a mandate, whether the
State has fully funded its share of the cost of the obligation.

In other words, it will be incumbent on the Court of Appeals, if this recommendation is adopted, to
rule on the question of the mandate expeditiously, consistent with the statement of the Michigan
Supreme Court in the Durant case, i.e. that suits “will proceed 10 rapid decision on the issue of
whether the Siate has an obligation under art 9, § 29 10 fund an activity or service.” This change will
encourage prompt evaluation and judgment on the core elements of a claim and discourage the delay
tactics employed in the past, The Legislature can then promptly assess its options and do what is
required of it under the Headlee Amendment,

An additioral recommendation of the Commission converns the circumstances that exist after the
courts have held that the State is violating its funding responsibilities under § 29. It is by no means
clear to local units of government in that circums:ance whether they are relieved from complying with
the requirements of the mandate poing forward. The jeopardy that locul units face is that the Siate
may, even il only temporarily, subject them to offsets or penaliies while the Legislature conlemplates
what it intends to do in response to the court’s declaratory ruling.

Since the courts cannot issuc orders to compel the State to appropriate funds for mandated activities or
services. the Commission recommends that the new implementing legisiation provide specificaily that
all local units of government prevailing in a Headlee claim are relicved of their responsibility 10
comply wilh a requirement that has been so adjudicated until such time as the Legislature complies
with the Court’s ruling.’ This would serve to assure the local units that the Headlce process is
functioning in practical terms.

D). Maonitoring Recommendation

The CRC Report referred to the need perceived in other states whose laws prohibit unfunded mandates
1o continuously monitor compliance with the states” funding responsibility in order to maintain the
integrity of the underlying process in ever changing circamatances. The necessary costs R activities
and services and delivery mechanisms can swing up or down over time for many reasons and therehy
change the state’s funding responsibility under § 29.

The Commission has considered the various approaches to monitoring employed 1n other siates and
recommends the following for implementation in Michigan:

1. The State’s Executive Branch, acting through a state apsncy or
department and in consultation with established
represcitatives/associations of local units, reports to the legislature twice
a year on the status of compliance with its funding obligation categorized
by local governmental units and individval mandated subjects within

¥ Ome optivn would be for the Legislature annually to appropriate a “Headlee mandate reserve™ which
could be applied to fund new mandates imposed on local units by statute or regulation.
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cach category of local unit. This report should be contemporanecusly
provided to the Court of Appeals and the sitting special master,

2. The agency or department assists in drafting appropriation bills during
the annual appropriations process consisient with the information
reporied in | above.

3. The agency or department assists in crealing more efficient or
streamlined processes for paying or reimbursing local units for the costs
of state required activities and scrvices.

4. The apen¢y or department creaies mechanisms to identify administracive
rules and reguiations that impose unfunded mandates on local units.

These tasks should idealiy be assigned 1o an agency charged with providing objective or non-partisan
rescarch and infurmation, such as the Legislative Service Bureau, working in active cooperation with
representatives of Jocal units of government, as eariier referenced in these recommendations. Act (0]
assipned this function to the Department of Management and Budger which has never fullilled i
responsibility. The Commission submits that conformance with the raquirements of § 29 will only
ocowr as a resull of good faith involvement by both state government officials and local unit
representatives.

While, realistically, reasonable minds may disagree during this process, implementation of the
Commission’s recommended reforms at the Court of Appeals under § 32 as described above, should
fester a readiness to compromise in the interest of avoiding an adverse decision resulting from that
Process.

Past Violations. To this point our recommendations have only dealt with prospeciive reforms,
However, the cumulative eficct of the State’s historical noncompliance with § 29 has even greater
engeing financial significance to both the State and local units. The Commission concluded it also
needed o address cumulative underfunded mandates prospectively.

Recognizing the State’s current funding crisis, the Commission recommends additional reforms which
will allow and encourage the State to at least partially meet the requirements of the Headlee
Amendment while relieving the financial sirains of previously imposed but presently unfunded
mandates on local enits of government,

The Commission strongly recommends that the Legislature conduct a review of existing statutes and
administrative rules/regulations that represent statg law mandates imposed on logal units in order (o
determine whether relief can be provided to local units prospectively. The Legistature and Guvernor
have three choices consistent with the Headlee Amendment when state mandates are derermined to
exist. The mandate can be eliminated by the Legislature, its requirements can be redesigned for the
purpose of reducing costs of compliance, or it can be proportionately or fully funded (depending on
when the raquirement first came into existence and or an expansion of the requirement occurred).

Rejative to facilitating payment 10 local units for the costs of activities and services first required after
1978 or where the level of activities and services have been increased afier 1978, that remain afier the
review process, the Comrmission recommends that a state department be required 10 create accounting
systers that will capture the costs being incurred by local units for mandated services in order to
permit accurate payments to them. Implementing such systems will have the added bencfit of
forestalling sunts challenging nonpayment for those services,




These alternatives should be considered in the interest of reducing the financial burdens on local units
during this time of extreme financial crisis at the local as well as State level. Tt would represent
hypocrisy in the extreme to suggest that at lony last state government has chosen in 2009 to comply
with the will of the pcople expressed in November of 1978, but then wholly ignore the underfunding
that has cccurred since 1978 and continues to accumulate. While this paltiative will not eliminate the
reality of the ongoing noncompliance, it will nonetheless inform the current debate surrounding
government efficiency and mandates and set the stage for good faith solutions in the future.

E. Recommendations Regarding Non Headlee Mandates

There are many instances, as noted in our interim rcport where the Staie has ¢ither statutorily or
administralively imposed requirememnts or “mandates”™ on local units of government that pre-date the
ratifization cof the Headlee Amendment in 1978 and for which no funding was being provided at that
time to support the activity or service or which are judicially imposed, or are technically but not
practically voluntary apart from whether the Headlee Amendment compels il. As such, the funding
esponsibility of the State under the Amendment does not come into operation. Some of these
requirements are of questionable value to the people of Michigan and should be reviewed due to thetr
continuing costs to local units of government; others have obivious value, but the “voluntary™ nature of
the activity must be questioned,

Examples of requiremnents which have lost relevance are the numerous statutorily requirements to
publish notices of matters of public interest in newspapers of general circulation for which no funding
was supplied by the State. When these obligations were first imposed - well before 1978 ~ they made
a preat deal of sense because newspapers were (he main means of communicating information about
povernmental activities. However, today while notice obviously remains an important element of a
functioning democracy. most people intcrested 1n the public’s business affairs use the local unit's
website or resort to a telephone call or other media to ieam such information. In many cases, local
units publish newsleticrs for that purpose as well. Yet, local units continue to expend thousands of
dollars annually to publish information in newspapers of general circulation that are no longer optimal
means of communication. Some water and sewer system improvements are examples of “volunary
mandates” (others are mandated). In many parts of the State, water and sewer systems are necessary as
4 practical matter, though not “required” by state law. If a local unit has a water or sewer system. the
State then mandates quality levels and improvements,

Given the preeatious fiscal circumstances of all locat units of government, there necds to be a vigorous
debate in the Legislature should reconsider whether some of anachronistic statutory reguirements
contriputing to the fiscal stress of locat units should be eliminated or, at least, modernized recognizing
the advanced forms of communication avaiiable. At the same time the Legislature needs to consider
the cost to local units and their residents of “voluntary™ mandates.

IV. SUMMARY
The checks and balances contemplated by the Headlee Amendment in the reiationship berween Siate
and local governmenlt in Michigan have bezen rendered inoperative over the last thirty (30) vears. This

halance must be restored and respecied in order to honor the constitutional underpinnings of Michigan
government.

The Commission recommends the following legislative actions:

A PA 101 be repealed, and
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B.
the following:

L2

Iegislation be adopted implementing § 29 of the Headlee Amendment consistent with

Require that no statute which requires new activities and services or an
increase in the level of activisies or services beyond that required by
existing law (o be provided by local units of povernment may become
binding on those local units until funds are appropriated to pay the
affected local units for fhe increased necessary costs of compliance.

Establish and require that a {iscal note process in connection with ali bitls
before enactment or the effective date that will serve to:

fa) Require the House and Secnate Fiscal Agencies working in
consultation with representative of local units of governmem
affected by the bill,

{4) 1o determine whether gny new or increased costs are
likely 10 occur as a result of the same being adopted,

(1) develop an estimate of the necessary new or increased
costs that are likely to be incurred by local units
staiewide, and

(iii) inform the Legislature of the estimated costs found in (ii)
ahove while debate is occurring over the subject bill,

(b) Tie bar mandate legislation to an appropriation bill which
appropriates sufficient funding to pay for the new or increased costs
for the affected local units.

{¢) Create a disbursement process that provides for payments to local
units from the appropriation on a current basis or as the subicct
expenses are being incurred by the local units,

(d} Require that in the event legislation is enacted which imposes
requirementis on Jocal units to provide activities and scrvices
withoutl compliance by the legislature with the fiscal note process,
such legislation shall be of no force and effect and shali not reguire
compliance by the affected local units until such time as the fiscal
note, appropriatien and disbursement process has occurred.

Amend the APA to provide that if a State administrative agency,
department, or bureau acts to create a rule or otherwise exercises its
authorized powers or responsibilities that will cause local units of
government to provide either new activities or services or that represent
an incresse in the level of any activity or service beyond that required by
existing law shall be of ne force or effect in law unless and until a fiscal
note is prepared and an appropriation is made to pay local units for any
necessary increased cosis, including a payment or disbursement
mechanism 10 ensure payment on a current basis or as the subject
expenses are being incurred by the local units.




C. Legislation amending the Revised Judicature Act should be adopted to amend
section 308a of the Act in order to:

1.

]

Create exclusive jurisdiction for original suits brought under § 32 of the
Headlee Amendment in the Court of Appeals.

Create as a permanent/sitting position within the Court of Appeals a
special master with authority:

() To receive evidence and determine disputed facts based on the
cvidence received.

(b} To hear and consider argumsnts of law.

{¢) To prepare a repott for the Court of Appeals that recommends
resolution of the disputed questions of fact and Taw,

(d) To recommend, if the suit is sustained, an award of the <osts
incurred by the plaintiffs in maintaiing the suit 1o be paid to the
applicable unit of government.

D. Legislation should be adopted which establishes that:

1.

!\J

The burden of proof in suils brought i the Court of Appeals under § 32
of the Teadlee Amendment to enforce the requirements of § 29 shall
initially be on the State, in order to establish that any new activities or
services or any increases in the level of any activities or services beyond
that required by existing law as a result of State law or administrative
requitemcnds either docs not give rise 10 any necessary increassd costs
for the affected local units of government or the necessary increased
gosts are being appropriated and paid for in accordance with the
requirements of § 29 of the Amendment.

1 suits are brought by a taxpayer under § 32 to enforce the requirements
of §29 of the Headlee Amendment, alleging that recently enacted
lepisiation  requires local units to provide either new activities and
services or an increase in the level of any activity or service beyond that
required by existing law that are not being paid for as required under
§ 29 of the Amendment, the affected local units of governiment shall not
be required to comply with the legislation beyond six {6) months
following the filing of such suit, unless the Court of Appeals issues a
declaratory judgment finding that the State has not violated § 29 in that
time period. This legisiation should prohibit the State from imposing a
penalty or offsct apainst revenues otherwise due to the local units by
operation of exercising its right to not comply pursuant to the foregoing.

if State administrative rules/regulations are implemented that will require
activilies or services that impose necessary increased costs, those
activities or services shall not be required 1o be provided by local units of
government until an appropriation is adopted by the Legislature and a
disbursement process is implemented to pay the affected local units for




any increased necessary costs on a current basis or as those costs are
incurred. This legislation should furiher provide that the State may not
impose a penalty or offset against revenues otherwise due to the local
units by operation of exercising their right to not comply.

4. In the event the Michigan Court of Appeals issues a declaratory
Judgment in a suit brought under § 32 of the Headles Amendment
declaring that the State has not met its responsibilities to fully fund
required activities and services as required under §29 of the
Amendment, enforcement of the requirements shall be suspended for all
other similarly situated local units of povernment uncil such time that the
Legislature takes whatever actions may be required 1o meet the State’s
responsibilities under that section of the Amendment.

E. An on-going process for monitoring the State’s compliance with § 29 of the lleadiee
Amendment be created that regwires the Legislative Service Bureau or equivalent, non-
parisan Sture department or agency, working in active consultation with established
representatives/associations of local units of government, shatl be required by legislatior. 1o

1. Prepare and publish a report annually for the Legislature and Governor
on the status of the State’s compliance with its funding responsibilitics
for local umits of government under § 29 of the Headlee Amendment,
broken down by catepories of Jocal units and mandated subjects of
activities and services within each such category.

2. Assist the Legislature in drafting appropriation bills during the annual
appropriation process that meet the State’s funding responsibilities as
reported in (a) above,

3. Assists the Legislature in creating more efficient or streamlined process
for paying or reimbursing local wnits of government for the nevessary
vosis of required activities and services.

4. Assist the Legislature in identifying administrative rules and regulations
that impose unfunded mandates on local units of govamment,

5. Provide that the report ceferred 1o paragraph (1) above s
cortemporaneously provided to the Court of Appeals and sitting speeiai
master anhually.

F. Legislation should be adopled that commits the State 1o identify past underfunding of § 29
10 the extent possible by creating a review process to examing all statutes and adminisirative
regulations that require local units of government to incur necessary increased costs as a result
of statutes and admnistrative rules/reggulations that require either new activities and services
of an increuse in the level of any activity or service beyond that required by existing law in
order to delerming:

1. Whether the requirements continue to be necessary in the public inlerest
given the extreme financial stress that local units are experiencing and, if
not, initiate legislation to rescind the requirement.
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2. If it s determined that that the requirements need 0 continug in
effect in the public interest, to work in consultation with
representalives of local units to determine how the required
activities and services can be more cost effectively provided and to
initiate any changes or amendments to the law nccessary to
implement changes for that purpose. If the activity or service was
either first required after 1978 or the level of the activity or service
was increased beyond that required in 1978 that the remaining costs,
after implementing such changes, be funded through adoption of an
appropriation and that a system for disbursing such funding be
implemented.

3. 1 it is determingd that the required activitigs and services cannol be
changed in the public iaterest, that the necessary increased costs for
providing same be funded through adeption of an appropriation if
the activily or servige was either first required after 1978 or the level
of the activiiy or service was increased beyond that required in 1978
and that a system for disbwrsing such funding be implemented.

4. Place responsibility in the DMB to create and implement accounting
systems that accurately capture the necessary costs being incurred,
poing forward, by local units of government for activities and
services first required after 1978 or which relate to increased levels
of activities and services required after 1978

5. Refative to any requirements imposed on local units by State law
belore the Headlee Amendment was ratified and for which no
funding was then provided, the Legislature shall conduct a review to
determine if it is cost effective for local units to continue to be
required to provide the required activities and services and 1o adopt
whatevet changes that may serve to reduce or eliminate the costs 1o
local units for same.

6. Cunsider (i) relief from archaic mandates and (ii) funding for
“voluntary” mandates.

G, The Michigan Supreme Court should replace MCR 2.112 (M} and MCR 7.206 (I
and (E) with a new Court Rule consistent with the Commission’s lepislative recommendations,

The foregoing s respectfully submitted as the final report and recommendanons of the
Commission un Statutory Mandates submitted as of December 31, 2009,
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APPENDIX A

SUPPLEMENTARY REPORT OF THE LEGISLATIVE
COMMISSION ON STATUTORY MANDATES

DECEMBER 31, 2009

AL GOVERNMENT MANDATES ISSUE.

Late in 2007, the Michigan Legislature passed, and the Governor signed, 2007 PA 98 and 2007 PA 99
establishing the Legislative Commission un Statutory Mandates (Commission) to review and
investipate unfunded statutory and State administrative mandates imposed on local units of
governmen: The Commission enabling statutes were amended late in caiendar 2009 through 2008 PA
356 which refined the scope of work and deadlines for completion of the Commission reports. The
Local units of government are defined both within the State Constitution and wilhin this report
covering the Commission’s charged responsibilities as political subdivisions of the State including
local and intermediate school districts, counties, <ities, villages, lownships, community collepes and
county road commissions.

IL SECTION 29 OF THE HEADLEE AMENDMENT,

In the middle and latter part of the 1970s, there was considerable unrest over increasing taxation both
at the State and focal level. It is not an overstatement to say that the people of Michigan fell that state
taxation was out of conrrol. An initial attempt at reform involved an initiative known as the Tisch
Amecndment that called for steep tax cuts. The voters rejected that initiative, That was fellowed by
The Headlee Amendment which was a tax limitation initiative, that, generally described, servad to
limit the increases in taxation by State and local units of government to no more in any one year than
the corresponding rise in cost of living as measured by the consumers price index, unless authorized
by a vote of the affected electorate. There is an cxception in the case of an emergency.

The drafiers of the Amendment also took into account that State government would have the ability to
escape the comtrol placed on it through the Amendment by legislative and admimstrative fiat
cxercised at the expense of local units of government. This took two forms in the Amendment. Under
8 30 the State was prohibited from reducing the proportion of total state spending paid to lecal units.
taken as a group, below the proportion paid during the 1978-79 fiscal year. Under § 29, the State was
prohibited from imposing mandates or requirements on local units without appropriating and
disbursing funding to pay for the costs imposed by the mandate. Michigan voters overwhelmingly
passed the Headlee Amendment in November 1978 and it became effective December 23, 1978.

The Headlee Amendment was intended by the Michigan voters to accomplish several objectives, but
was born out of a belief that the Legistative and Exccutive branches of State government could not be
relied up 10 control the ever expanding costs of State and local government. There are no other
comparable or analogous limitations set forth in the present or even past versions of the Michigan
Constitution dating back to 1835,

Towards these objectives the Constitutional initiative now commonly known as the Headlee
Amendment fixed limitations/prohibitions on Stale and local units of government, ag follows:

. Voters general intent sought to be accomplished through the Amendment. (Article 9,
§25)




. Prohibition on increasing taxes without voter approval. (Article 9, § 26).

o Exceeding the limitation in an emergency. (Anicle 9, § 27).

. Capping the expenses of state government. {Article 9, § 28).

. Prohibition un the imposition by state government of unfunded mandates on local

government. {Article 9, § 29).

. Prohibition on reducing the proportion of state revenues flowing through to logal
govenunents. (Article 9 § 30}

. Prohibition on increasing taxation by local government without voter approval,
(Artivle 9 § 31},

. Authorizing tawsuits by taxpayers to enforce the Amendment. (Article 9 § 32).

Two sections of the Headlee Amendment describe the intent of Michigan voters in restraining the
imposition of new financial burdens on local governments follow:

ENT THAT THE LEGISEATURE MUST

IMPLEMENT THE AMENMDMENT (ARTICLE 9, § 34).

Article 9, § 29

A

The state is hereby prohibited from reducing the state financed
proportion of the ngcessary costs of any existing activity or service
required of units of Local Government by state law. A naw activity or
service or an inerease in the level of any activity or service beyond that
required by existing law shall not be required by the legislature or any
state agency of units of Local Government, unless a state appropriation
is made and disbursed to pay the unit of Local Government for any
necessary inereased costs.

Article 9, § 25

The state is prohibited from requiring any new or expanded activities by
local governments without full state financing, from reducing the
propartion of states spending in the form of aid to local governments, ot
from shiiling the 1ax burden to local government.

The focus of this Commission has been on Anicle 9, § 29 of the Amendment: the prehibition on the
imposition of unfunded mandates on local units of government by the State. Given the present
financial cundition of both the Siate and local units of povermment, 1t should be noted that Anicle 9,
§ 29 of the Amendment was intended to prevent the shifting of financial burdens that was ocourring at
the time the Headlee Amendment passed - and has continved throughout the intervemng thurty (30
years - as a direct result of mandates imposed by the Executive and Legislative branches tha
activities and services be provided by local units of government without funding o support the
acnvity. f1 imposing these mandates and not fully funding them, the State burdens scarce local
resources without allocating the State’s scarce resources.
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Unfunded mandates can increase the governmert’s costs 1o taxpayers because the public officials
responsible for imposing the mandates, if not properly checked and controlled, are not responsible for
funding their mandates while nonetheless requiring local compliance. New mandates generally mean
new costs for local units of government, Article 9, § 29 was intended by the drafters of the Headlee
Amendment to prevent this situation from ocourring. The mechanism set forth in the Amendment, as
noted above, is simply to require the Legislature to adopt (or state agency to seek to sccure) an
appropriation to finance the costs at the point in time that the mandate for the activity or service is
being considered and to subsequently disburse the funding if the mandate is imposed.

If indeed the costs are not within the State’s financial means then the necessity for the mandate should
be evaluated and either not be adopted or it should be changed so as 1o reduce the associaled costs to
fit within the State’s financial means, True implementation of this section of the Ileadlee Amendment
funding of a statutory mandate would require the State to provide a control over such imposition on
local units of government, complete with the public discussions of the mandate’s impact on local
units of government in a timely and responsible manner and, most importantly, appropriating the
monies necessary to pay local units for the costs of what is being required. Indeed, that is clearly what
is intended to occur under the design of the Amendment.

While compliance with the funding obligation, thirty (30) years after the Headlee Amendment
prohibition was first imposed would ¢ntail substantial costs upon State government that were never
intended to occur by the Michigan voters who approved it. If indeed the expressly-required debate
had occurred and the funding appropriation been made when it should have the costs of Michigan
government, both state and local, would be significantly less than they are today. The real cost impact
and extent of not complying with the Headlee Amendment, as discussed subsequently, may never be
known Even if the costs could be quantified today and agreed upon by the State and local units of
government, it is unlikely that funding would be forthcoming from the State. 1t is impractical to
expect full caleulation and even more impractical 1o expect the State, in its financial condition to fund
the cost of past honcompliance.

This does not mean that nothing can be done to bring State government back in line with what
Michigan voters intended through adoption of the Amendment on a going forward basis. Specifically,
the missing debate about whether the various unfunded mandates are affordable in their present form
could certainly oceur in the near term with a view to either eliminating some of the mandates or,
altcrnatively, signiticantly changing them so as to minimize or reduce the cosls that local units are
incurring. It is submitted by this Commission that out of respect for the core idea of a constitutional
form of government that posits that the people are the unrivaled bosses over the government that they
¢stablished, nothing less should occur,

As events demonstrated following the adoption of the Headlee Amendment. most State officials did
not embrace the reforms of § 29 wrought by the Amendment, particularly the prohibition on unfunded
State mandates imposed on local units of government over the past thirty (30¢) years. This iack of
compliance was cvidenved by the wholesale disregard of § 29 of the lleadiee Amendment and an
implementing statuie adopted in 1979, ostensibly to create procedurcs that would facilitate the
prohibition on unfunded mandates that has left the State and local units of government at odds with
one another over unfunded mandates, Clearly, compliance with this implementing statute could have
and well should have been accomplished prior to this time.

The plain meaning § 29 of the Headlee Amendment is that state government (1., the Legislature, the
Governor and all state departments and agencies) cannot require any new or increased activities and
services on any local governmental units in Michigan through statutes, rules or regulations without
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the Legislature appropriating and disbursing the monies required to pay those costs. Simply put, staie
government cannot order tocal units of government o assume more responsibilities and expect the
costs for its orders to be paid for at the local level without reimbursement. Governor John Ergler
commissioned a project to review all aspects of the Headlee Amendment, including Article 9, § 29.
The project culminated in & report dated Sepiember, 1994 entitled “State of Michigan: Headlee Blue
Ribbon Commission.” The conclusions of this Commission were succinct: The State was not in
compliance with the Headlee Amendment and the enabling procedural statute, Act, 1979 PA 101
Fifteen years later, the public testimony offered to this Commission has indicated no improvement in
compliance with the Headlee Amendment.

B. g PA 101 - STATE DISBURSEMENTS TO LOCAL UNITS OF
GOVERNMENT ACT.

Section 34 of the Headlee Amendment squarely placed responsibility on the Legislaiure
“implement” its various provisions. Relative to Articie 9, § 29 of the Headlee Amendment. the
Legislature enacted comprehensive legislation in 1979 for the stated purpose of implementing that
provision. The law is known as the “State Disbursements to Local Units of Government.” (1979 PA
101)

One of the first actions undertaken by this Commission to understand and evaluate the State's
adherence 1o its responsibilities under this Act was to request the Legislative Service Bureau (the
“Bureau”) to explain what steps were taken by state government since 1979 to follow the specific
requirements of 1979 PA 101. For example, Section 5 of the Act provides:

th The legistature shall annually appropriate an amount sufficient to
make disbursements to each loval unit of government for the
necessary cost of each state requirement pursvant to this act, if not
otherwise excluded by this act.

94 An initial disbursernent shall be made in advance in accordance with
a schedule of estimated payments established in each state
requirement. The schedule of estimated payments shail provide that:

(a) The initial advance disbursement will be made at least 30 days
prior to the cffective date of the state requirement, and

(b} The first disbursement in cach subsequent state fiscal year will
be made no later than November 1.

These provisions require that the Legisiature appropriate funding on an on-going basis 1o cover the
cost of the mandates mmposed or local government. Compliance with these provisions would
represent faithful compliance with the letter and spirit of Article 9, § 29. However, the Commission is
advised by the Bureau that this has not occurred over the intervening thirty (30) year period.
Unforunately, the implementation of this statutory provision has beer. nonexistent and there are no
procedures that are systematically followed as legislation is being considered that deals with the costs
10 local units’ attendant to mandates and as legislation s being considered and passed.

This lack of due diligence at the outset of legislation being considered leads to (he assertion in the
Bureau's report 10 this Commission, attributed to the Depanment of Management and Budget
(“DMB™), that “the. ... Legislature has never knowingly passed any legislation with a Headlee




mandate.” [t is not, of course, claimed that no mandates entailing costs have ever been imposed by the
Legislature on lecal govemment by state government since 1979 to the present, but rather that the
legislators were simply unaware that their actions imposed such a mandate. With no formal review
process in place at the State and no discussion oveurring, as a result, about the source of necessary
financial resources that will nced to be committed through an appropriation in connection with
impending legisiation impacting local units of government — either before or after passage ~ mandates
regularly slip through the legislative process and adversely affect scarce resources of local units of
government. Again, this regularly occurs directly contrary to the plain meaning of the words
appearing in § 29 of the Headlee Amendment.

One glaring example that demonstrates the lack of awareness/respect for the requirements of the
Headice Amendment occurring in this past legislative session involved House Bill 6112, a bill to
require mandatory arbitration for county jail personnel when labor agreements caanot be amicably
settled as part of the bargaining process. Mandatory arbitration has made a financial train wreck of
municipalities” budpets. Arbitrators, not accountable at the ballot box to local Laxpayers, and being
solely puided by their awn ideas about fair levels of salaries and benefits for public cmployzes, ali oo
frequently reject the emplovers® financial arguments with nostrums about the primacy of public
employers needing 1o pay fair wages and benefits and their corresponding need to [ind ways to raise
the monics. This legislation would, i7 it had been adopted, exacerbate the already costly public safety
bargaining requiremnents for counties under 1969 PA 312.

While the bill did not pass the Senate, it should be noted that 78 members of the House voted in favor
of this bill without any discussion about the underlying unfunded cost implications for counties thai
would predictably result if this bill were to be adopted. It should be added that the Commission
attributes ne bad motives to the legislators who voted to pass this Bill, but rather to simply point out
how deeply ingrained this manner of ignoring the Constitutional responsibility to act othcrwise is
implanted.

Interestingty, the Michigan Municipal League and Michigan Township Association, during the public
debate on this Bill, cited 1969 PA 317 as one of the top ten unfunded mandates imposed on Jocal
units of government and did so, we are advised, independently of conferring with one another.
Finally, it should also not go without notice that the State prison guards would not have participated
in this same bargaining right under this Bill, presumably because it would have been far too costly for
the State to do sc.

Similarly, in Section 3 of the Act it is provided as follows:

(3 The governor shall include in a report which is to accompany the
annual budpet recommendation 1o the lepislatures, those amounts
which the governor determines are required to make disbursements
to cach local unit of government for the necessary cost of each state
requiremen: for that fiscal year and the total amount of state
disbursements required for all local units of government,

The Commission is advised by the Bureau that the requirement has never been followed over the last
thirty (30) vears, No governor has included in his/her annual budget such a report. The Bureau's
response includes the DMB’s explanation that the governors’ non-compliance over the last thiny (30)
years is atiributable to the Legislature never having adopted joint rules from which 1o identify the
existence of mandates. The Commission submits that the absence of joint rules does not excuse the
omission from the recommended budget compliance with the statutory and Constitutionai
requirements,




Similarly, Section 5 of the Act requires:

4 If the amount appropriated by the legislature for a state requirement
is insufficient to fully fund disbursements for the necessary cost of a
stale requirement as required by this act, the director [of DMB] shall
prorate the amount appropriated proportionately among those local
units of government eligible for a disbursement for each state
requirement in which the appropriation is insufficient. The director
shall recommend a supplemental appropriation to the legislature
sufficient to fully fund the disbursements for the necessary cosss of
gach state requitement in which the initial appropriation was
insufficiznt or which was imposed by court interpretation of a state
law by requiring a new activity or service or an increase in the level
of activity or service beyond that required by existing law. The
lepislature shall then appropriate the amount required in an
appropriation bifl mtroduced as a result of the request.

The Commission has been informed by the Bureau that this requirement has not been followed by the
State’s Director of DMB over the last thirty {30) vears. This response is accompanied with an
explanation that this non-compliance is attributable to the Legislature’s failure to adopt a “joint rule
mechanism.” Even if the “joint rule mechanism™ has not been passed there is an obligation,
manifestly, to follow the Constitution.

Similarly, Section 6 of the Act requires:

For rules promulgated under a state law which require a disbursement under
this act, the state apency promulgating the rules shall prepare and submit a
fiscal note to the joint commitiee on administrative rules and to the director
[of DMB!. The fiscal note shall include an estimate of the ¢ost of the rule
during the first 3 fiscal years of the rule’s operation. The depariment shall
submit a request for an appropriation, if necessary, for all rules approved
pursuant to At Mo. 306 of the Public Acts of 1969, as amended. The
legislature shall ther appropriate the amount required in an appropriation bill
introduced as a result of the request,

Again, this Commission is informed by the Bureau that these requirements have been ignored. This
vorrespondence is accompanied by an explanation in a memorandum from the Joint Commitice on
Administrative Rules (JCAR). It is stated by JCAR in this memorandum as follows:

[t is & statutory requirement that a state agency include @ Repulatory Impact
Staternent (RIS) with a rule that is transmitted to the Joint Committee on
Adminiswative Rules (JCAR). ... The RIS is a corollary to the “fiscal note”
referred to in section 6 of 1979 PA 101 as noted above, All final rule
transmitials that have been submitied to JCAR since 1981 (unless exempt
under the APA) have included an RIS indicating the fiscal implications of the
proposed rule. . .. In preparing the RIS, the agencies estimate the cost of the
rule; however, the estimate of the cost is general and not specific to the first 3
fiscal years of the rule’s operation as described in section 6 of 1979 PA 101,
In addition, since 1981 the JCAR has forwarded the rule and the RIS to the
Senmate and House fiscal agencies pursuant to MCL 24.245(5). |[JCAR




Memorandum to Legislative Comumission on Statutory Mandates, March 21),
2008, atp. 1]

Similarly, Section 7 of the Act requires as follows:

4] The legislature shall establish joint rules to provide for a mcthod of
identifying whether or not legislation proposes a state requirement as
described in this act,

(2} The legislature shall estabtish joint rules to provide for a method of
estimating the amount of a nocessary cost required to provide
disbursements to a local unit of government for legislation identified
1o propose a stale requirement as described in this act.

(3) The estimate required by this section shall include the total amount
estimated to make disbursements to ali local units of government for
the necessary costs required to administer or implement a state
requirement during the first 3 fiscal years of the legisiation's
operation.

4 The legislature may review any records pertaining to a ¢laim or
request an audit to be performed by the auditor general to verify the
actual amount of the necessary cost of a state requirement.

The Bureau reports that the joint rules required by this section of the Act “were never submitted by
the Legislature™ or otherwise adopted. Relative to the requircment that the Auditor General may be
requested to verify the actual amounts of the nccessary costs of state requirements the Bureau reports
that the Legistature Las not made ever the last thirty (30) years “any requests for records or related
audits.” Indced, the Burcau reports that no Headlee mandates were listed in any of the Annual
Reports of the Auditor General published from 1980 to 2007.”

Simuiarly, Section 8 of the Act imposcs a very important element to assure compliance, by having the
DMB certify that that sufficient disbursements have been made to local povernment cach year as
required by § 29 of the Headlce Amnendment. This is done quite elaborately in this seclion of the Act.
The Burcau reports that none of these compliance requirements were met by the DMB.

Similarly, Section 13 of the Act states;

This act does not prohibit the legislature from enacting state laws to provide
for other forms of state aid, cost-sharing agreements, or specific methods of
making disbursements to a local unit of government for a cost incurred
pursuant to state laws enacted to which this act applies, . .

The Bureau reports thal it was “unable to identify any instance where this alternative form of funding
may have taken place.”

The list of requirements specified in this Act goes on and, comespondingly, the fact of non-
compliance by stale government in each casc is repeated. It is not an overstatement to say that this
Act, which is the Legislature’s sole attempt to implement the Article 9, § 29 of the Michigan
Constitution has been ignored. This is to say nothing about the fact that in so doing Article 9, has
been rendered meaningless over the last thirty (30) years. This situation reflects a profound disrespect




for both the Constitution and the burdens on local governments which are further strained by the
active enforcement of the Headlee Amendment limiting local revenues of local units of government
by operation of the other sections of the Headlee Amendment.

While the Headlee Amendment and the administrative rules and processes put in 1979 FA 101
provided a potentially adequate framework to inhibit the passage of legislation that would impose the
unreimbursed cost burdens on local units of povernment, the failure to comply with the framework by
state elected and administrative officials over the past thirty (30) years has permitted what the volers
wanted to prevent - the unrestrained growth of government, the imposition of unfunded mandates and
the frustrations between levels of government that unfunded mandates create. Moreover, the
frustrations thal have arisen among local units of government over unfunded mandates have become a
barrier to a trusting relationship needed as a basis of improving government going forward.

Yet, the failure (o comply with the Headlee Amendment and 1o comply with this implemenung
\egistation has no direct, or even indirect, penalty associated with it. In fact, since the imposition of
mandates un local govemment, without funding, can occur with impunity there is no reason or
advantage by people at the state level not to do so. However, in imposing unfunded mandaies
contrary to the requirements of the Constitution, the 5tate and local units of government’s relationship
and trust are sacrificed. In these fiscally-challenging times where the electorate is expecting stabie
programs from governunce, the ability of State officials o collaborate with local units of government
towards achieving these ends will be made ever so more difficult — all cavsing limitations on what
could have resulted if the changes the taxpayers voted for in 1978 had becn respecied,

C. THIS IS NO WAY TO RUN THE RAILROAD.

The lack of compliance with the Headlee Amendment and 1979 PA 101 has generated, several legul
challenges undertaken by Michigan taxpayers acting in conjunction with local units of govemment.
These iega, challenges have established the State Legislature’s failure to comply with the
requirements of the Amendment. Some suits have also failed to establish the State’s non-compliance.
However, these suits have been piccemeal by their nature in terms of enforcing the Amendment. They
do not and cannat be the means to assure comprehensive compliance with the will of the people who
passed this Amendment to the Constitution. Unforunately, that can only occur at such peint in time
as the Governor and Legislature decide that the prohibition on unfunded mandates ueeds to be
respected and fully implemented in order to give full credence to the will of the people.

I the Durunt and Adair cases, the litigation has been protracted, costly to file and fund by local units
of government, and have resulted in incremental gains of cost recovery. The Durant cases required
over seventeen {17) vears of pretracied litigation before the final opinion was rendered in July of
1997, finding that the State violated § 29 of the Headlee Amendment by failing to fund educationul
services that have been required for special education students since 1978 through the tume of that
decision. The Adatr case similarly found that the State was violating the Headlee Amendment by its
failure to provide any funding for very costly services associated with local schools having 10 provide
extensive data’documentation for the State’s Center for Educational Perfoermance and Informauon
(“CEPI™). In thz most rzeent decision of the courts it was ruled that the State is violating § 29 of the
Amendment by fuiling 1o provide the required funding to local schools for the costs of these services.
This ¢ase has been in the courts for over nine (9) years and is presently awailing decision by the
Michigan Supreme Court. Because of the cost to pursue litigation, the inability 1o seeure local units of
government with stressed budgets willingness to fund the cost and time invoived in securing & court
resolution, local governmental units, in the main, simply acquiesce in the unfunded mandate. There is
little else that they can do.




The obstacles to resolution of Headlee Amendment disputes through the court system contribules to
the sense of frustration and helplessncss of local units of government burdened by the periodic
imposition of unfunded mandates flowing from State govemment. There is broad agrecment that
some mandates are good ideas with desirable activities. In those situations the problem is not with
the mandate, but with the lack of funding, such that local governments are required o cut back on
other important service to meet the costs of the demands imposed by the State,

The Headlee Amendment simply requires that if the S:ate mandates local units of government 1o
provide activities or services at icvels above and beyond what is being paid for by the State the State
must pay the cos's of the program imposed on local units of government. In the case of “new”
activilies and services, meaning those required by Siate laws or administrative regulations
implemented after 1978, the State must pay for the full costs of those actlivities or services. In the
case of activities and services require before 1978 and cither fufly or partly funded at that time, § 29
of the Amendment requires that the State continue to pay that same proportion going forward.

The voters of Mich:gan should not have to rely on piccemesal litigation to achieve comprehensive
compliance with this Amendment to the Constitution. Rather, meaningful and comprehensive
compliance with § 29 needs to accur even at this late peint in time. This Commission will provide
recommendations 1n its final report to the Legislature of the means necessary to achicve compliance
with the Headiee Amendment prospectively,

D. THE MISSION OF THIS COMMISSION,

The lack of compliance with 1979 PA 101, the inability 1o secure meamingful, timely, and cost-
cffective court decisions in Headlee Amendment disputes and now, the fiscal turmoil in the
governmental arena has led to the creation of the Legislative Commission on Statutory Mandates
(“Commuission™). The non-profit associations, representing the local units of government constituency
groups, were rcquesied and have willingly participated in assisting in the Commission’s study
because they want to have their voiees heard through the Commission. The Commission owes this to
the local units of government and, more importantly, 10 the ¢itizens that they - along with this
Legislature represent.

In Qctober of 2007, the Legislature created the Commission through 2007 PA 98 and 99. These
Public Acts were amended through 2008 PA 358 that served to refine the scope of work and delay the
issuance of the Commission’s report given the complexity of the tasks. The amended direction to the
Commission provides as follows:

Not later than June 30, 2009 the Commission shall compile all of thc
following in an interim report:

a) The most significant funded and unfunded mandates imposed on
local units of government in state laws as identified by those local
units of government,

b) The most significant reporting requircments imposed on local units
of government in state law as identified by those local units of
government.

c) The range of costs to local units of government with each funded and

unfunded mandate identified in subdivision (a).




d) Tte range of costs to local units of government of complying with
each reporting requirement identified in subdivision (b).

The Commission’s tasks set forth in the original enabling lepislation required that a/l funded and
unfunded mandates (including reporting requirements} should be identified, roviewed and costs
developed. Early on in the Commission’s meetings, it became apparent that the sheer cost of
complying with the original scope of work contemplated by the earlier legislation would not be
possible, Given the length of time since Headlce was passed, likely condition and accessibility of
accounting records over a thirty (30) vear period, lack of rescarch resources, and complexity of the
Commission’s legal tasks (including periodic changes in programs over that same period), the scope
of work had to be limited to assembling the ten most egregious unfunded mandates imposed on local
units of poverninent as identified by the representing associations.

Whether the Commissioners like it or not, the Commission has become a vehicle 1o voice the
{rustrations that had built up within local units of government over this subject over the past severa!
decades. By asscmbling the ‘top ten’ mandates {by group - school districts, coumies, erc.)
meaningfuliy aifzcting operations of the local units of government and subsequently costing to some
imprecise depree these mandates out, the Commission is attempting to assemble some sense of the
scale and complexity of its ask and the magnitude of the appropriations necessary to deal with the
original scope of work involving a// mandates and costing relating thereto.

The original legislation no longer sets forth the Commission’s scope of work (e.g. a comprehensive
listing of o/l mandates, including reporting requircments and related costing). That legislation was
amendad to reflect the current scope of work through 2008 PA 336, as reflected above.

E. THE COMMISSION'S LIMITATIONS.

Al the outset of the Comunission’s efforts, it became quickly apparent that barriers 1o the successful
completion of the assigned task as reflected in the original legislation. These barriers, as explained
below, may have permanently prevented the local unils of government from ever being able 10
adequately determine the aggregate cost of the unfunded mandates imposed upon them by the State.
Clearly, without a substantial appropriation of resources from the State to perform a detailed analysis,
if enc could even be performed at this late date, no such accurate compilation of the mandates and
related costs imposcd on local units of government can be developed.

F. THE CRITICAL LACK OF A 1978 BENCHMARK,

A significant barrier to the task of identifying and then quamifying the level of unfunded mandates is
the lack of available information concerning the extent of cosis incurred and funding provided tv iocal
units by the State for mandatcd requirements that existed in 1978 at the time the Headlee Amendment
beemme effective. The Headlee Amendiment prohibits, through its first sentence in Article 9, § 29, the
State from reducing the proportion of monies provided for necessary costs of any existing activity or
service required of units of local government by state law at the time the Amendment was approved.
Unfortunately, a comprehensive analysis, essentially a benchmark, was not created and coditfied for
future use in analyzing potential unfunded mandates that existed at that time in order io determine
changes in the funding levels that occurred subsequent to that time, The only exception to that
statement was the base year proportion of funding established for the costs incurred by schools for
speeial education services established through the evidence presented in the Durant case.

As close to that objective that occurred was a catalogue of state mandates, cateporized by local units
of government, which was developed by for the Department of Management and Budget, dated
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Janvary 1980. This can be found in the State Law Library, Howevcer that catalogue is essentially
uscless because there is nothing comtained in it about the proportion of costs being funded by the State
at that time, to say nothing of its many inaccuracies in terms of identifying the statc mandates that
existed at that time. It is simply an attempl to catalogue statutes in place which potentially represents
activitics and services to be provided by local units of govenment that were mandated by State
statutes, with no underlying analysis.

Without the ability of this report to accurately assess the changes in legislation and levels of funding
involving programs that existed as of the effective date of the Headlee Amendment is effectively
impossibie 10 analyze and then quamtify. The ability 10 hold the State’s Executive and Legislative
branches accountable for compliance with this Constitutional reform has been permanently lost to
history. No doubt that this reality, which limits the comprehensive nature of this rcport, cuntributes to
the frustration of local units of government who believe that funding levels tha: existed as of the
effective date of the ileadlee Amendment have been significantly reduced. The local units of
government frustration may never be resolved, even if substantial funding were to be provided w
conduct a more comprehensive study.

G. THIRTY YEARS OF UNRESOLVED HISTORY.

The general lack of compliance by the Executive and Legislative branches of government over the
past thirty (30} years contributes to the inability to analyze the current mandates that must be funded
under § 29 of the Headlee Amendment, at lcast to the extent of mandates that existed in 1978 thai
were partially funded at that time. Moreover, the cost implications of changes in legislation since
1978 may be subtle, but nonetheless could have significant financial impacts on local units of
povernment. The difficulty of identifying these subtle legal changes in program requirements tmposed
on local units of government when they came into exisignce and then translating them into a dollar
impact likely will never be known. Even if the Statc had acknowledged and listed those statutes that
could have been mandates upon local units of government, it would have provided a starting point for
legal research as well. Unfortunately, no such listing has ever developed, apart from the 1980 listing
of swate statuies that is analytically valucless, and the subtle changes in statutes, which may burden
loca) units of government, could be far too numerous to ever identify.

H. ACCOUNTING RECORDS,

The State prescribes a chart of accounts for use in the accounting and {inancial reporting of local units
of government financial condition and operations, The accounting information captured in the local
unite of governments' records almost universally does not reflect costs atiributable 1o changes in
legistation. that represent State mandates. Further, the accounting records would not distinguish
between inflationary increases, rate changes, and program expanstons/contractions from those that
would be applicable (o the imposed mandate.

Over thirty (30) vears has passed since the lHeadice Amendment became effective. Underlying
documeniation may not have been retained, personnel with institutional memories almost certainly
have left the organization and other similar limitations exist simply because concurrent records of the
incremental changes in the Headlee Amendment have not been tracked within the 2,000 local units of
government accounting tecords, Formats of data capture have changed arising from govermmental
accounting standard pronouncements being passed. Finally, because not all of the accounting records
have been maintained properly for all local units of governments, their accuracy must be questioned
over a thirty (30) year period of time.













EXHIBIT A
PUBLIC ACT 98 OF 2007

Act No, 98
Public Acts of 2007
Approved by the Governor
October 1, 2007
Filed with the Secretary of State
October 1, 2007

EFFECTIVE DATE: October 1, 2007

STATE OF MICHIGAN
94TH LEGISLATURE
REGULAR SESSION OF 2007

Introduced by Senators Patterson, Richardville, Kahn, Pappageorge, Gilbert, Birkholz, Kuipers, Jelinek
and Brown

ENROLLED SENATE BILL No. 398

AN ACT to amend 1986 FA 268, entitled “An act to create the legislative council; Lo preseribe its membership,
powers, and duties; to ereate a legisiative service bureau te provide staff services to the legislature and the council; to
provide for operation of legislative parking facilities; to create funds; to provide for the expenditure of appropriated
funds by tegislative council agencies; to authorize the sale of aceess o certain computerized dala bases; to establish fees;
to create the Michigan commission on uniform state laws; tu ereate a law revision. commission; to create a senate fiscal
agency and a house fisca) apency; to create a Michigan capitol committee; to create a commission on intergovernmental
relations; 1o prescribe the powers and duties of certain state agencies and departments; to repeal certain acts and parts
of acts; and te repeal certain parts of this act un specific dates.” (MCL 4.1101 te 4.1901) by adding chapter 7B; and to
repeal acts and parts of acts.

The Peopte of the State of Michigan enact:
CHAPTER 7B

Sec, 781, As used in thiz chapter, “comrnission” means the legislative commission on statutory mandates established
in thiz chapter.

Sec, TH2, (1) The Jegislative commiszion on statutory mandates is ereated within the legislative coungil.

(2) The commission shall consist of the fullowing § members:

{a) One member appointed by the speaker of the house of representatives.

(bY One member appeinted by the minerity ieader of the house of representatives.

(¢) One member appointed by the majority leader of the senate,

(d) Une member appointed by the minority leader of the senate.

(e) Ome member of the public jointly selected by the speaker of the house of representatives and the majority leader
of the senate, who is an attorney licensed to practice in this state,

(4 The members first appointed to the commission shail be appointad within 60 days after the cffective date of the
amendatory act that added this chapter.

(4) Members of the commigsion shall serve for a term of 3 years. A member of the commission shall discharge the
duties of his or ler position in a nonpartisan manner, with geed faith, and with that degree of diligence, care, and skill
+hat an ordinarily prudent person would exercise under similar cireumstances in a like position.




(5) Legis.ators and other state employees are not eligibie Lo be & member of the commission. Members of the
commission shall be individuals who have knowledge of, education in, or experience with the best practices of 1 or more
of the foliowing flelds:

{a) Organizational efficieney.

(b) (Fovernment operations.

{e) Public finance.

{d) Administrative law.

{(fy If a vacaney occurs on the eommission, the member shall be replaced in the same manner as the origina.
appointrnent.

7) The first meeting of the commission shal be eallad by Lhe majority leader of the senute not later than 60 days
after the effective date of the amendatory act that added thiz chapter. The member appointed by the majority ieaduer
of the senate and the member appointed by the speaker of the house of representatives shall be co-chairpersons of the
commission. The chairpercon position shall rotate each month between the co-chairpersons. The memter appuintec by
the miajority leader of the senate chall be the chairperson of the commmission for the first month. At the first meeting,
the comntseion shall elect from among its members olther officers as it considers necessary or appropriate, Afier the
first meeting, the comidssion ghall meet at leass monthiy, or more frequently at ihe call of the chairperson for that
month or if requested by & or more members.

(8) A majority of the members of the commission constitute a quorum fer the transaction of business at a meeting
of the commission, A majorisy of the members are required for official action of the commission.

{9) The business that the commission may perform shall be conducted at a public meeting of the commission, hald in
compliance with the open meetings uet, 1976 PA 267, MCL 15.261 1o 16.475,

{10) A writing prepared, owned, used, in Lhe possession of, or reained by the commission in the performance of an
official funetion is subject to the freedom of mformation act, 1976 PA 442, MCL 15231 to 15.246.

{11) Members of the commission shall serve without compensation. However, members of the commission may be
reimbursed for reasonable and necessary expenses incurred in the performance of their official duties as membery of
the commission subject to available appropriations.

12y Not later than December 31, 2008, the commission shall do all of the foliowing:

(a) Review and mvestigate all funded and unfunded mandates imposed un local units of government in state luw.

{b) Review and investigate all reporting requirements imposed on local units of government in state law.

{¢) Determine the compleie cost of each funded and unfunded mandate imposed on a local unit of government in state
law.

{d) Determine the complete cost of each reporting requirement imposed on a local unit of govertment in stute luw,

A13) Mot later than Cctober 1, 2009, the commission shall make specific determinations of the items desceribed in
gubsection (12) and report 1hose determinativns to each house of the legisiature and the governor. The commission shad
a.sa make an interim report to eack house of the legislature and the governor on the status of ite determinations of the
items deseribed in subsection (12) not later than June 1, 2009, }

{14) The governcr may direct that state agencies subject to the supervision of the governor under section 8 of
article V of the state constitution of 1963 provide information to the commission te assist Lhe commission e fulfilling iz
duties under this section, Upos request of the commission, the commission shall be given access to all infermation,
records, and documents in the possession of a state agency that the commission considers necessury to fulfill its dutics
under thie section. The commission may hold hearings and may veguest that any person uppesr tefure the commission,
or at a hearing, und give testimony or produce doctmentary or other evidenee that the commission congiders reievant
to its duties under this sectivn,

(15) In connection with its duties under this section, the commission may request the lepslative council to issue &
subpoena Lo compe! the attendance and testimony of witnesses before the commission or to compel the preduction of &
book, account, paper, docwment, or reeord related to the duties of the commission under this section. The legistative
couneil may issue the subpoena only upon the coneurrence of a majority of the house members and a mujurity of the
senate members of the legislative council. A persen whe refuses to eomply with a subpoena issued by the lagisiutive
council under this subsection may be punished as for contempt of the legislature,

Enacting section 1. Chapter 7B of the legislative councit act, 1986 PA 268, MCL 4.1781 t0 4.1783, is repealed effective
Seplember 30, 2010.

Enacting section 2. This amendatory act does not take effect unless all of the following bills of the $4th Legislature
are enucted into law:

(a) House Bill No. 5194.

(b) House Bill No. 5185,




__ﬁ

Thix act 18 ordered Lo take immediate effect.

CAAJE"P Mﬂ‘w—r V\\'»Md:.___

Seeratary of the Senate

it ) Bren

Cierk of the House of Representatives

Approved .

i







EXHIBIT A
PUBLIC ACT 356 OF 2008

Act No. 356
Public Acts of 2008
Approved by the Governor
December 23, 2008

Fited with the Secretary of State
Decamber 23, 2008

EFFECTIVE DATE: December 23, 2008

STATE OF MICHIGAN
94TH LEGISLATURE
REGULAR SESSION OF 2008

Introduced by Rep. Hammel

ENROLLED HOUSE BILL No. 6741

AN ACT to amend 1956 PA 263, entitled “An act to create the Jegislative council; to preserine its membership,
powers, and duties; to create a legislative service bureau to provide staff services to the legislature and the council; 1o
provide for cperation of legislative parking facilities; to ereate funds; to provide for the expenditure of appropriated
funds by legislative council agencies: to authorize the sale of access to certain compurerized data bases; to establish fees;
Lo ereate the Michigan commission on uniform state laws; to create a law revision commission; to create a senate fiscal
agency and a house fiscal agency; to create a Michigan capitol committee; to create a commission an intergavernmental
relations; to prescribe the powers and duties of certain state agencies and departments; to repeal certain zets and parts
of actg; and to repeal certain parts of this act on specific dates,” by amending sections 782 and 783 (MCL 4.1732
and 4.1783), section 782 az added by 2007 PA 923 and section 783 as added by 2007 PA 99.

The People uf the Stale of Michigan enact:

Sec, TH2, (1) The legsslative commission on statutory mandates {s created within the legislative couneil,
{2) The commission shall consist of the following 5 members:

{z) One member appoimted by the speaker of the house of representatives.

{b} One me:mber appointed by the minority leader of the house of representatives,

{c} One member appointed by the majority leader of the senate,

{d; One member appointed by the minority leader of the senate,

{e) One member of the public jointly selected by the speaker of the house of representatives and the majority lender
of the senate, who is an attorney licensed to practice in this state,

(3) The members first appointed to the commission shall be appointed within 60 days after October 1, 2017,

(4) Members of the commigsior. shall serve for a term of 3 years. A member of the commission shall discharge the
cduties of his or her position in a nonpartisan manner, with good faith, and with that degree of diligence, care, and skill
that an ordinarily prudent person would exercise under similar circumstances in a like position.




(5) Legisiators and ather state employees are not eligible to be a member of the commission. Members of the
commission shall be individuals whe have knowledge of, education in, or experience with the best practices of 1 or more
of the following fields:

{a) Organizationa) efficiency,

{b) Government operasions,

(e) Public finanze.

(&) Adminigirative law,

(@) If a vacancy oceurs on the comnussion, the member shall be replaced in the samie manner as the origina!
appeintment,

{T) The first meeting of the commission shall be called by the majority leader of the senate not later than 60 days
after Uetober 1, 2007, The member appointed by the majority lewder of the senate and the member appointed by the
speaker of the house of representatives shall be co-chairparsons of the commission. The chairperson position shall rotate
euch month between the co-chairpersons, The member appointed by the majorisy leader of the senate shull Le the
chairperson of the commission for the first month, At the first meeting, the commission shyll elec: from among its
members other officers as it considers necessary or appropriate. After the first meeting, the commission shall meer at
toast monthly, or more frequently at the call of the chairperson for that month or if requested by 3 or more members,

(%) A majority of the members of the commission constitute a quorum for the transaction of business a2 & meeling
cf the commission. A majority of the members are required for cfficial action of the commssion,

(9} The business that the commission may perform shall be conducted at a public meeting of the commission held in
compliance with the upen meetings act, 1976 PA 267, MCL 15.261 to 15275,

(10) A writing prepared, owned, used, in the possession of, or retained by the commission in the performance of an
officiz] function is subject to the freedom of information act, 1976 FA 442, MCL 15.231 to 15.246.

(11) Members of the commission shal. serve without compenaation, However, members of the commissicr, may be
reimbursed for reasonable and necessary expenses incurred in the performance of their official duties as menbers of
the comimission subject to available appropriations,

{12) Nol later than June 36, 2009, the commission shall corpile all of the following in an interim, report to each house
of the legislature and the governar:

(a} The most significant funded and unfunded mandates imposed on local unite of government in state law as
identified by those locul unils of government,

{b) The most sigmficunt reparting requirements imposed on local units of goevernment in state law a4 identified by
those loeal uaits of government.

(¢) The runge of cost to Jocal units of government of complying with each funded and unfunded mardate identified
in subdivision (a),

{d) The runge of cost to local units of government of complying with cach reporting requirement identified in
subdivision (b).

(13; Nov later than December 31, 2009, the commissian shall make specific determinations of the iems deseribad in
sudsection (12) and report those determinations to each house of the legislatore and the governor.

{14) The governor may direct that state agencics subject Lo the supervisicn of the guvernor under section & of
article V' of the state constituiion of 1963 provide mformation to the comumnission 1o assist the commission in fulfilling its
duties under thig section. Upon request of the commission, the commission shall be given access to all information,
records, und decuments in the possession of a state agency that the commission considers neeessary 1o fulfill sls duties
under this sertion. The commission may hold hearings and may request that any person appear before the commission,
or at & hearing, and give testimony or produce documentary or other evidence thal the commission considers relevant
tu its duties under this section.

{15) In ¢onnection with its duties wnder this section, the commission may request the lepislative council to issuc a
subpoena to compel the attendance and testimony of witnesses before the commission or Lo compel the production of a
book, account, paper, document, or record related to the duties of the commission under this section, The legisiative
eouncil may issue the subpoena only upon the concurrence of a majority of the house members and 5 majority of tne
senate meribers of the legislative council. A person who refuses to comply with a subpoena issued by the legislative
eouncil under this subsection may be punished as for contempt of the legislature,

(16) As used in this section, “local unit of government” includes cities, townships, villages, counties, school districts,
intermediate school districts, community colleges, and county road commissions.

Sec. 783. The connission shall incluge in the report required under section THE(1:3) recommendations on how 1o
consolidute, streamiine, or eliminate funded and unfunded mandates and reporting requirements imposed on lveal unit:
of government in state law.

vi



This act iz orderced 10 take immediate effect.

ALt ) B

Clerk of the i—Iouse of Representatives

Approved

¥ii
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REFORMING THE PROCESS FOR TDENTIFYING AND FUNDING
SECTION 29 MANDATES ON LOCAL GOVERNMENTS

Summany

Public Act 98 of 2007 created the Legislative Commission on Statutory Mandates and directed that body
| review and investigate the extent uf unfunded mandates imposed on local units of government oy State gov-

w0

- ernment through staté laws. The Commission engaged the Citizens Research Council of Mictigan to investi-

gate practices in other states witn similar constitutional and statutory requirements to furd state rmancates
[ on.ocal governments. The following nighlight options for the Commiss'on o consider in recornmending a
1 oprocess for implemenrting Article IX, Section 29 of the 1963 Michigan Constitution.
i

At the November 1578 general election, Michigan vot-
ers approved a tax limitation amendment to Ltne 1963
State Constitunion. “he amendment, genera.ly re-
ferred to as the Headies Amendment, amended Ar-
ticle IX, Section 6 and added Len new sections (25
througn 34) e Article [X of the 1963 Michigan Consti-
twtion, One of those seclons, Jection 29, prohibits
the State from

s mandating lacal governments to provide new ser-
vices or activities {alter 1978) without proper fund-
ing,

» increasing the level of mardated activities and ser-
vices required beyond what was required in 1978
without nroper funcing; or

»  decreasing tre tevel of funding provided in 1978
for existng mandates.

Section 2% was thought o be recessary because 4
compgarion sect on of the Headlee Amendment, Sec-
tion 26, L.omits State governmentrevenuesin any given

A literature review and exarninatior of the consticu-
tors anc laws of other states reveals that Z8 states
nave const.lutuonal or statutcry requirements that
state mandates be identfied anc, In many states, that
funding must accompany any state taws that mandate
local goverrment services and activities, The pro-
grams implementeg in other states fall into two camps,

*  Some states, such as Maine, Minnesota, Missouri,
Tennessee and Virginia, focus their efforts on the
fiscal note process, prospectively identifying the
cost that tegislation would create for local gov-
ernments before the laws are enacted.
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year to a fixed percentage of tota. personal income.
Jrafters of the Feadlee Amendment anticipated that
state policymakers might attempt to mitigate the ef-
fects of the revenue Limit by shifting to units of local
government responsibility for programs previously
funded by the 5tate in order to save the money the
State would have needed to spend if it continued e
provide such services. Section 29 wasinler o to fore-
stall such atiempts unless they were azcompanied by
State appropriations to fund the services transferied.

Section 29 has been largewy disregarded. Publ < Act
131 of 1979, the law enactled to implemen: Section ¥9,
was never fully implemented and state requirerrens
subsequentty have been enacted without regars Lo tus
provision it the Constitution. The courts have resisted
enforcing this provision. Rather tnar enforong ths
provision of the dtate Constitiion, gxeculve branch
officers have actively opposed enforcement of this
section,

o ridsvod vintai.

s A few states, includng Massacnusests, Cadlormn a
and Rhode |sland, have processes N place 1o pro-
spectively icentity the costs legislation wous
cause for local gevernments and retrospectively
identify mandates and their costs ir existing laws,

Michigan could be well served by emulating Massa-
chusetts and California. whose processes icentify ex-
isting laws that impose mandates and determine their
costs for reimbursement by the State in addition o
identifying the cost of leg'slation that would impose
mandates on local governments,
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] PubUc Act 98 of 2007 created the LeglstatWE Commnsmon on Statutory Mandates and directed that boay t:o
! review and investigate the extent of unfunded mandates imposed on local units of government by State gov-
. ernment througn state laws, The Commission engaged the Citizens Research Council of Michigan to invest-
| gate practices in other states with similar constitutional and statutory requirements to fund state mandates |
| onlocat governments. The following highlight options for the Commission to consider in recommending a
: process for implementing Article IX, Section 29 of the 1963 Michigan Constitution.

, Access the report at www.crcmich org/PUBR 2

Atthe November 1978 generat election, Micnigan vot-
grs aporoved a lax umtation emendment to the 1963
Slate Constitution. The amendment, generally re-
farred to as the Heaclee Amendment, amended Ar-
ticte |X, Section & and added ten new sections (25
through 34} to Article IX of the 1963 Michigan Consti-
tation. One of thase sectiors, Section 29, prohibits
Ihe State from

*  mandating local governments to provide new ser-
vices of activities {after 1978) without proper fund-
ing;

* increasirg the level of mandated activities and ser-
vices required beyong what was requited in 1978
witnout proper funding; cor

* decreasing the level of funding provided in 1978
for ex.sting mandates,

Section 29 was thought to be necessary because a
comganion section of the Headlee Amendment, Sec-
tion 26, limits State government revenues in any given

A Uterature review and examination of the constitu-
tions and laws of ather states reveals that 78 states
have cunsiiutional or statutory requiremenrts that
state mandates pe identfied ana, in many states, that
funding must accontpany any state .aws that mandate
local government services ard activities, The pro-
gramsimpiementea ir other states fall into two camps.

* Some states, such as Mane, Minnesota, Missouri,
tennessee and Virginia, focus their efforts on the
fiscal note process, prospectively identifying the
cost that legislation would create for local gov-
ernments belore the laws are enacted,

eereiees
Teeive

year to a fixed percertage of total personac incorme,
Drafiers of the Headlee Amendment antic pated that
state policymakers might attempt tc mitigate the e'-
fects of the revenue limiz by shifting to units of woca,
government respansibhity for programs previously
funded by the State in order to save the money the
State would have needed to spend if it continues to
providesuca setvices. Section 29 was intended to fore-
stall such attempts unless they were accompanied by
State appropriations to fund the services transferred,

Section 29 has been largely disregarded. Public Act
t01 of 1979, the law enacted to implement Section 29,
was never Tully implemented and state requirements
subsequently have been enacteq without regarc Lo this
previsionin the Constituticn, The courts have res sted
enforcing this prowision. Rather than enforcing this
pravision of the 5tate Constitutior, executive hranch
officers have actively opposed enforcenent of th's
section,

ventn o Fynd Sanoay

+ A few states, including Maszachusetts, Califermig
and Rhade [sland, have processes in place 1o pro-
spectively ide~tfy the costs legistation would
cause for local governments and retrespectve.y
identify mandates ana thon costs 17 exiatng Laws,

Michigan could be well served by emulating Massa-
chusetts and California, whose processes identify ex-
1sting Laws that impose mandates and determine their
costs for reimbursement by the State in addition to
identifying the cost of legislation that would impose
mandates on local governments.
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Reforming the raplementation of Section 29

Article 1X, Section 19 of the 1963 Michigan Constitu-
tion provides for state financing of activities and ser-
vices required of local povernments by state Law:

The state is hereby prerbited from reducng the
state tinanced proportion of the pecessary costs
of any existing astvity o serv ce required of units
of Local Government Dy state Law. A new actvity
or sesvice of anincrease .n the level of any activity
or service beyond that recuired by existing aw
shall not be required by the legislature or any state
agency of units of Local Government, unless a
state appropriatior is made and disbursed to pay
the unit ¢f Lacal Government for any necessary
increasec costs, The provision of this section spald
rot apply 1o Costs incwrred pursuant to Article VI,
Section 18,

Refarming the imptementation of Section 29 would
require brirging stawitory definitions and exceptions
to the funding requirerments in Line with established
case law. Furthermore, reform would have to legisla-
tvely recognize the differences between the first and
second sentences of Section 79

A iecess o ldenitiving Linws tha

In 1980, 4 Lawsuit wes Lled in the Michigan Court of
Appealts on behelf of seven taxpayers, including one
Uonald Durant, who risided in the Fitzgereld School
District, The essence of e lawsuit was that State
afficials hac reduced the propoition ¢t educational
costs paid by the State 1o a level pelow that required
by the Headlce Amenament Dver the next [7 years,
the Durant case would beet 8 well-worn path botween
the Cour: of Appeals and the Supreme Court, culimni-
nating wth a firal detiston by the high court an July
31,1997

The Durant case was, when tiled, ore of first impression,
meaning that the issues involved were being raised far
the first time. However, there was nothing inherently
difficult about those issues, and certainly nothing to
foreshadow the fact thatitwould take the courts nearly
two decades to resowe them. What made Jurant
unique was ani initial unwillingness of the Court of Ap-
peals to hear the lawsuil and what the State Supreme
Court referred 1o as the "prolonged recalcitrance” on
the part of State officials in defending it

il XXVYi

s Thefirstsentence of Seclion 29 creates a mainte-
nance-of-support provision, To show that the
State has failed to maintair the level of subport
that was in place at the fime of adoption of the
Headiee Amendment, a plainttf must snow ) ) thar
there 1s a continuing staie mandate, 2) that the
State actually funoed the mandated aclvity at a
certain proportion of necessary costs in the base
fiscal year of 1978-1979, and 3) that the state fund-
ing of necessary costs has dipped below that
proportion nd succeeding year

» Thesecondsenterce creates a prohibition-of-un-
funaed-mandates provision. Te show that the
State has violated that prohibition, a plamsitfl —us:
snow that the state-mandated local activily or
service was originated without sufficient state
funding after the deacdiee Amendment was
adoptedin 1978 or if property funaged iniCaily, tnat
the mandated local rote was increased by the stale
without state funding for the necessary increased
costs.

Comstivite State Respdienien

After 17 years of wrangling witn the Durant case, tre
Supreme Court felt obliged to augress s visian of how
‘uture Section 29 cases should proceed through the
courts. As a case of first impression, (@ might be ¢x-
cected that this case woud determineg a procedaisl
patterr for cases that follow, The Court statee,

.. thera is every 12ason (o hope that futore tases
will be much more straightfarware. We art Zioate
that taxpayer cases filed in the Caurt of Appeals
will proceed Lo rapid decision on the issde whether
the state has an obligationunder art 9 § 29 tofund
an activity ar service. The Court of Appeals wouid
givedeclaratory judgmeriontne cbligavon of the
state. If there was such an obligation, we antic.pate
that the state would either comply with that
obligatior ne tater thanthe next ensuirg liscat year,
unless it could obtain a stay from ths Court, or
remove the mandate,

 Dgrant v State of Mickigan, 456 M omgen 175, 366 NW 2o
277 (1597,




If Michigan blended the California and Rhode Istand
models, it would achieve a process such as that envi-
sioned in the Durant decision of identifying Llaws that
corstitute state oblgations subject to funding under
Section 29 and then determining the amount of fund-
ing heeded to meet this obl'gation. Local goverrments
would be reimbursed for their actual costs related to
those state recuirernents.

Local governments could be allowed to seex imme-
diate declaratory judgments that specific existing state
Llaws or regulations regquire them to perform act'vities
or services. Single units ¢f local government ~ that is
a sirgle city. scnool district, county, etc, - could ne
author zed to bring test cases 1o detarmine whether a
law or regulation is .r fact a state requirement. Be-
cause mandates guadfy for state funding under Sec-
tion 29 orly if al local governments ¢f tnat type are
required to provide the actvity or sarvica, all other
local governments of that type essenzially secome
claimants in a class action swit 'k this arrangement,
supportirg the single governmenrt seeking the dectara-
tory judgment. The declaratory judgment process
shoutd e structured to previde a decision within
twelve morths of the claim teing made,

Article IX, Section 32, prov.des that “Any taxpayer of
the state shall have standing to bring suit in the Michi-
gan State Court of Appeais to enforce the provisions
of Sections 25 through 31, inclusive, of this Article...”
[emphasis added] Because the Court of Appeals hears
appeals of cases that originated in lower district, cir-
CUit, or probate courts on matters of law. 't is not well
suited to havirg cases originate at this level. The au-
therity to rule on whether laws or regulations consti-
Late unfundec siate requirements be delegated either
Lo

e Anewlycreated independent body (reconstituted
cocal Gowverrment CLaime Review Board) with rep-
resentatives of state and local government; or

s Asoeaamraster within the court of appeats.

Since 2007 Michigar: court rules have required claim-
ants 1o develop the cases alleging unfunded state re-
quiremernts before even knowing that the cases would
be accepted by the court” Ordinary practice in Michi-
gan allows a plaintiif to plead an applicaticon of a law
has caused harm without stating the full substance of
the comblairt. If the court agrees 1o hear thetr case,

time and energy is exerted into building the case and
documenting damages. Aslong this courtrulerequires
l=gal actions alleging violations of the Headlee
Amendment should be stated with “particutanty”, an
independent body (recreating the Local Government
{-laims Review Board whether in the same name or
nat) with representatives of state and loca. goverr-
ment serving as members snouid be created to hear
tlaims of unfunded state requirements pursuant to
ArticledX, Section 29, Proceedings of the Board could
be usedas prima facie evidence In courts to document,
the existence and cost of state requitermnents. Adter-
natively, if court rules are amended to rever: (o pre-
4007 standards, then reform should build off of the
court processes developed over the past 30 years oy
institutionalizing tne position of special master and
g slatively clarifying that role.

Notwithstanoing an appeal by the Slate chadengng a
ceclaratory judgment that the State requiras locat
povernments to provide activities or services under
Section 29, the State and local governments wou.d
have three options following s declaatory wudgment.

Preferably before, but pernaps concurrent wit~ any
ersuing judicial proceedings, the tegislature should be
engaged to

{I) provide sufficient funding to comply with Sect:on
19 ar

{2} amend the law (or the prouigating agency could
amend the regulation) to eliminate the mang atory
rature of the law (or regulaticn).

It the legislature does not chonse to take eiher of

those actions,

{3) Local governments should he ellowed to seek a
ruling that they need not comply wit't the {aw o
regulation untilsuch tme as state funding accon:-
panies the randate,

If local governments successfully gain a declaratory
judgment that state Laws of regulations Impose state

*Michigan Supreme Court, ADM File No. 2053-58, Amend-
ment of Rules 2112 and 7234 of the M chigan Court Ruies
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requirements, and the State continues t¢ not provide
the necessary funding, then local governments could
be enabled to petition the courts so that compliance

with statutory requirements is not mandated withcut
tre proper funding,

A Process for Appropriating and Disbhursing State funds

If new or existing laws are identified that impose state
mandates subject Lo 5tate funding under Section 29, a
process needs to be putin place thatresults in a state
appropriation that provides funaing additioral to the
state funding sent to that type of local government
pricr toirmposit.on of the mandate.

For the actual disbursernent of funds to loceat govern-
ments, Michigarn coudd estaolish a process of reim-
bursement for local governments that incur costs re-
ated to rmandates sirmstar 1o those used in Catiforn'a
andRhode Isiand. jcenufication of amandate snd defi-
nivon of reimbursable costs should result in an op-
portunity for loca. governments to apply for reim-
bursement,

If a single locai government can get a declaratory judg-
men: establ'shing that a state obligation to fund an
activity of service ex.sts ander Section 29, this process
would inclide a cost determiration 1o establish the
types of costs tocal governments must incur to com-
ply with the mandate. Tnis process would establish
guidelines — identificanon of the mandated program,
eligiole claimants, the pencd for which local govern-
ments should provide accounis of costs incurred, re-
mbursable actvities, and other necessary claiming in-
formation - for all otrer locel governments subject
to that mandate tc use in calcutating their costs,

Hesed on those guigelires, all local governments sub-
Ject Lo tre state requiremment would have 1o submit
statements of actual costs incarred in the preceding
fiscal year for tne acuvities or services mangated. The
statements would be subect to audit to ensure com-

pliance with the guidelines, Eventualiy the staterments
woulc be compiled and aggregated Lo create a total
cost for local governments to comply with the state
requirement,

Trat total cost would be submitled (o the State Bud-
get Office in tne Department of Managemert ang
Budget and shauld ultimately resul in a tazommen-
cation for an appropriztion. Consstent with Section
9, tre legislature would apprapriate funds sufficiens
o reimburse local governments for the cost of com-
plying with mandates. Those reimbursements wou'd
come two to three fiscal years after the costs were in-
curred because local governments have fisca, years
starfing at various times througnout the year,

Act |01 of 1979 defined de minimus costs as require-
ments that impose a net cost to a local governmenrt
that do not exceed $300 per claim. Taking a different
approach, Oregon defines de minimys costs any re-
quirements that impose costs that are less tham 1/:00
of one percent of 4 local government's arnual oud-
get. Thismaxes sense for a state with as diverse arange
of local governments as is found i1t Michigan, In the
cities of Detroit, Grand Ranids, and Warren, the coun-
ties of Wayne and Oakland, the school cisticts of
Detroit, Grand Rapids, and Livonia, a de rminimus cos:
can be as large as Lhe entire budgets of the smallest
townships, countes, and school districls fourd n
Micnigan. By determining de nhintmus amounts or -
dividual bases, the amounts will better reflect e
potential impact a slate jequirement w i have on 11e
ability of the individual Local governments (o cont rue
providing the services they had neen providing before
the requirement was anacted.

The Peooess of Caimating the Cost of Proposcd Laes

A fiscal note orocess should be established to esti-
mate the cost of all propesed legistation that would
affect local governments.

Michigan should join the many other states with man-
date funding requirements and establish a network of

XXVl

local gavernments to participate in voluntary informa-
tion sharing for the purposes of preparing fiscal notes.

Surveying of Local goverrments and preparation cf fis-
cal notes should be 2 jaint effort of the Fouse and
Senate Fiscal Agencies,
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EXHIBIT D

PROPOSED LEGISLATION AND COURT RULE AMENDMENTS

~ Proposed legislation to replace Act 101, implementing Article 9, Section 29 of
the Michigan Constitution of 1963, as amended.

Proposed amendments to the Revised Judicature Act, relating to the protocol and
management of complaints filed to enforce the State’s obligations under Article
%, Section 29, of the Michigan Constitution of 1963, as amended.

Proposed amendments to the Administrative Procedures Act, relating (o the
pramulgation of regulations which constitute State mandates.

Propesed amendments to Court Rules rulating to the filing and management of
complaints filed to enforce the State's obligations under Article 9, Section 29, of
the Michigan Constitution of 1963, as amended.

XXIX
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PROPOSED REPLACEMENT LEGISLATION IMPLEMENTING ARTICLE 9,
SECTION 29 OF THE MICHIGAN CONSTITUTION OF 1963, AS AMENDED

STATE FINANCING OF ACTIVITIES OR SERVICES
REQUIRED OF LOCAL UNITS OF GOVERNMENT

ACT __OF

AN ACT to implement section 29 of article 9 of the state constitution of 1963; to provide a process for
state compliance with ils obligation to finance the costs incurted by local units of government (o
provide, administer or implement certain activities or services required by the state; to prescribe the
powers and duties of certain state agencies and public officers in relation thereto; and to provide for
the administration of this act and to repeal Act Ivo. 101 of the Public Acts of 1979

The People of the State of Michigan enact.
Sec. 1.

For pusposes of this act, the words and phrases defined in sections 2 to 4 shall have the meaninps
ascribed to them in those sections.

See. 2.

{1 “Activity” means a specific and identifiable administrative action of a local unit of
government.

(2) “Consultation” means to seek information from a representative sample of local units affected

by a state requirement in a manner which can reasonably be expected to result in a fair
estimate of the statewide cost of compliance with the state requiretnent.

(H “Court requiremend” means @ new activity or service or an increase in the level of activity or
service beyond that required by existing law which is required of a local unit of government in
order 10 ¢comply with a final staie or federal court order arising from the interpretation of the
constitution of the United States, the state constitution of 1963, an existing law, or a federal
starute, rule, or regulation. Court requirement includes a state law whose enactment is
reguired by a inal state or federal court order.

{4} “Department” means the department of management and budget.
(5) “Director” means the director of the depaniment of management and budget
(6) “Due process requirement” means a slatute or rule which invelves the administration of

justice, notification and conduct of public hearings, procedures for administrative and judicial
review of action taken by a local unit of government or the protection of the public from
maifeasance, misfeasance, or nonfeasance by an official of a local unit of governmen, and
which involves the provision of due process as it is defined by state and federal courts when
interpreting the federal constitution or the state constitution of 1963

Sec. 3.
(1 “Existing law"” means a public or local act enacted prior to December 23, 1978, a rule

promulgated prior to December 23, 1978, or a court order concerning such a public or local
a¢t or rule. A rule initially promulgated after December 22, 1978 implementing for the first
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(4}

(6)

Sec 4

(1}

time an act or amendatory act in effect prior to December 23, 1978 shail also be deemed to be
existing law.

“Legislature” means the House of Representatives and the Scnate of this state.

“Local governiment mandate panel” means (i) in the case of legislation which impuses a state
requirement, representatives of the house and senate fiscal agencies, in consultation with the
affected Jocal units of governmert, (i) in the case of a state agency rule andor regulation
which imposes a state requirement, the chief administrative officer of the state agency which
imposes a slate requirement, in consultation with the affected local units of government and
the joint committee on administrative rules.

“Local unit of government” reans a political subdivision of this state, including local schoc)
districts, community college districts, intermediate school districts, cities, villages, towniships,
counties, and authorities, if the political subdivision has as its primary purpose the providing
of Jocal governmental services for residents in a geographically limited area of this state and
has the power to act primarily on behalf of that area,

“Necessary cost” means the net cost of an activity or service provided by # local unit of
government. The net cost shall be the actual cost to the local unit to provide the activity or
service mandated as a state requiremnent. Necessary cost does not include the cost of a state
requirement if the state requirement will result in an offsetling savings to an extent that, if the
duties of a iocal unit which existed before the effective date of the state reguirement are
considercd, the requirement will not exceed the cost of the newly required duties.

“New activity or service or increase in the level of an existing activity or service” does not
include a state law, or administrative rule promulgated under existing law, which provides
only clarifying nonsubstantive changes in an earlier, existing law or state law, or the
recodification of an existing law or state law, or administrative rulss promulgated under a
recodification, which does not require a new activity or service or does not require an increase
in the level of an activity or service above the level required before the existing law or state
law was recodified,

“Service” mears a specific and identifiable program of a local unit of government which is
available to the general public or is provided for the citizens of the local unit of government,

“Siate agency” means a state department, bureau, division, section, board, commission,
trustee, authority, or officer which is created by the state constitution of 1963, by statute, or by
state agency action, and which has the authority to promulgate rules pursuant to At No. 306
of the Public Acts of 1969, as amended, being sections 24.201 10 24.315 of the Michigan
Compiled Laws. State agency does not include an agency in the judicial branch of state
government, an agency having direct control over an institution of higher education, or the
state civil service commission,

“State financed proportion of the necessary cost of an existing activity or service required of
local units of government by existing law” means the percentage of necessary costs
specifically provided for an activity or service required of local units of govemment by
existing law and categorically funded by the state on December 23. 1978.




“State Jaw” means a state statute or state agency rule er regulation.

“Slate requirement” means a state law which requires a new activity or service or an increased
tevel of activity or service beyond that required of a local unit of government by an existing
law. State requirement does not include any of the following:

(a} A requirement imposed on a local unit of government by a siate statute or an
amendment to the state constitution of 1963\,

() A requirement imposed on a local unit of government by an amendment to the state
constitution of 1963, cnacted or adopted pursuant to a proposal placed on the ballot by
the legislature, and approved by the voters..

{c) A courl requirement,

{d) A requirement of a state law which does not require a tocal unit of government to
perform an activity or scrvice but aliows a local unit of government to do so as an
option, and by opting 10 perform such an activity or service, the local unit of
government shall comply with certain minimum standards, requirements, or
guidelines,

() A requirement of a state law which changes the level of requirements, standards, or
guidelines of an activity or service that is not required of a local unit of government by
existing law or state law, bui that is provided at the option of the local unit of
government provided that state requirement shall include any standards, requirements
or puidelines which requite increased necessary costs for activities and services
directly related to police, fire, or emergency medical transport services.

(f A requirement of a state law enacted pursuant to section 18§ of article 6 of the state
constitution of 1963,

The legislature shall appropriate and disburse each year an amount sufficient to pay each local
unit of government the necessary cost of each state requirement pursuant to article 9, section
29 of the state constitution of 1963,

The legislature shall appropriate and disburse each year an amount sufficient 10 pay each local
unit of government the state financed proportion of the necessary cost of an existing activity
or service reguired of local units of government by existing 1aw and to appropriate and
disburse 10 local units of govemnment an amount sufficient to pay for the costs of new
activities and scrvices or increases in the level of activities and services required by the
legistature or any state sgency after December 23, 1978,

Notwithgtanding any provision of law to the contrary, no local utit of govermment shall be
obligated to provide new activity or service or ingreased level of activity or service required
by state law uniess and until the state has prepared and published a fiscal note in accordance
with scction 6, and appropriated and provided for disbursement of the amounts sufficient to
fund the necessary cost (o the local unit of government of providing the new activity or
service or increase in the level of a required activity or service.
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Sec. 6.

A fiscal note process is hereby created consisting of the following:

(3)

(4)

(5}

(6)

Sec. 7.

Before enactment of any legislation affecting a local unit of govemment, | the local
government mandate panel established pursuant to section 7shall conduct a review to
determinge whether any new or increased level of activities or services are likely to be required
of Jocal units of government by such legislation if it becomes effective.

1t is determined that 4 new activity or service or an increased level of acuvity or service are
likely to occur, the responsible fiscal agency, working in active consultation with
representatives of local units of government, shall develop a written estimate of the necessary
increased costs, if any, that will result to local units of government if such legislation becomes
effective.

The responsible fiscal agency shall prompily inform the legislature in writing of its
delermination in {2) above before enactment of the legislation.

Prior to the enactment of any legislation that imposes a requirement on logal units of
government 1o provide any new activity or service or an increase in the level of any activity or
service, an appropriation bill shall be created and introduced in the proceedings i the
legislature to provide sufficient funding to pay for any necessary increased costs resulting
from such requirement, as estimated by the responsible fiscul agency, and to further create a
process for disbursement of such funding to the affected local units of government. The
appropriation bill shall be tie barred to the il creating the requirement,

The disbursement process shall serve to disburse funds to local units of government on a
current basis or as ¢osts to provide the required activity or service are bemng incurred by the
local units of government. {state cash flow and fiscal year differences may prevent exact
malch up]

In the event that legislation is enacted imposing a requirement on local units of government
without following the above requirements, local units of povernment shall not be required o
comply until such point in time that the above described {iscal note process is followed.

A local governmernt mandate panel is established hereby which shall facilitate and ensure compliance
with article 9, section 29 of the state constitution of 1963 by annuaily developing and publishiny the
following:

(1

(2)

A three vear estimate of the aggregate necessary cost to local units of government of
compliance with both (a) requirements imposed by state law that existed on December 31,
1978 and were funded in whole or in part at that {ime, and (b) requirements imposed by stae
law that are pew or first imposed after December 23, 1978, or represent a required ingrease in
the level of any activity ot service after that date.

A three vear estimate of the net cost of compliance if the state provided the same service or
activity, and




(3) A three year estimate of the necessary cost of compliance with the statc requirement by each
unit of local government,

Sec. 8.
The local government mandate panel shall develop a process that will accomplish the following:

Annually review all siatutes and administrative rules and regulations that impose requirements on
local wmits of government and make recommendations to the legisiature whether those requirements
continue to be nccessary in terms of the cost/benefit to the public interest, and if not, whether those
requiremen’s should be rescinded,

{1 1f it 15 determined by the panel that the requirements are rccommended {o be continued, report
as (0 whether the requirements can be provided on a more cost effective basis than presently
provided and 10 recommend legislation to achieve cost savings

Seg, 9.

The state shali not impose a penalty on, withhold funds, or impose any other form of monetary or
other sanction orn any local unit of government which fails 1o comply with a state requirement under
any of the following circumstances:

(1} The state has failed to follow the fiscal note process provided in section 6 above or has failed 1o
make timely disbursement to fund the costs identified in the fiscal note process provided in section 6
above; ur

{2) The state has prepared a fiscal note in connection with the enactment of the statc law bui (a) a
taxpayer has filed a suit through the filing of a complaint in the Court of Appeals pursuant to section
308a of Act No. 236 of the Public Acts of 1961, as amended, being section 600.308a of the Michigan
Compiled Laws, asserting that the state law imposes a mandate under article 9, section 29 of the
constitution of 1963 and that the cost of compliance has not been fully funded by the state and (b) the
court of appeals has cither failed to issuc an order within six months after the complaint was filed
ruling whether the state law mmposes a stale requirement and whether the state has underfunded the
cost of compliance or, alternatively, ruled in favor of the complainant.

See, 140

Funds received by a local unit of government under this act shall be separately accounted for 1o reflen
the specific state requirement for which the funds are appropriated.

To facilitate monitoring and compliance with this act, not later than July 1, 2010, the department shall
eslablish standard accounting systems which will allow tocal units of government and the state to
calculate and track (2) the costs incurred by local units in complying with state requirements and
gxisting law and (b) the state financed proportion of the necessary cost of an existing activity or
servige required of local units of government by existing law,

Sec. 11.

Mo tater than twelve months afier the effective date of this act the house and senate fiscal agencies in
consultation with local uniis of government, shall collect documents and tabulate information as to
each of the following:
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{1) The statc financed proportion of the necessary cost of an existing activity or service required of
local units of povernment by existing law.

{2

(3}

The nature and scope of cach state requirement that require disbursement under section 5.

The nature and scope of each action imposing a potential cost on a local unit of government
which is not a state requirement and does not require a disbursement under this act.

The information shati include:

(1)

The identity or tvpe of local unit and local unit agency or official 1 whom the stare
requirement or required existing activity or service is directed,

The determination of whether or not an identifiable local direct cost is necessilated by state
requirement or the required gxisting activity or service.

The amount of stat¢ financial participation meeting the idemifiable local direct cost.

The state agency charged with supervising the state requircment or the required existing
activity or service.

A brief description of the purpose of the state requircinent or the regquired existing activity or
service, and a citation of 1S origin in statute, rule, or court order,

A recommendation as 1o wheither any state requirement or activity or service required of tocal
units of government by existing law should be: (i) climinated, (ii} redesigned to reduce the
cost of compliance or (iif) fully or proportionately funded by the staie, depending on the date
the requirement was first imposed.

A recommendation as to whether (1) required standards of performance for optional activities
and services provided by local units of government or (ii) requirements not otherwise subject
10 article 9, section 2% of the constitution of 1963 should be reduced, reformed, eliminated or
fully funded by the state. The recommendation shall consider whether requirements continue
10 be necessary in light of the public interest and the financial condition of the affected ivcal
units of government and the state should modify the requirements to reduce the cost or
increase the efficiency with which the activities and services ¢an be provided.

The tabulated information and recommendations shall be published in a repert submitted to the
legislature not later than December 31, 2010, A concurrent resolution shall be adopied cach year upon
enaciment of the state budget by both houses of the legislature certilving that the state has fully met its
responsibilitics under the first 2 sentences of article 9, section 29 of the state constitution of 1963.

Sec. 12,

(1)

The house and senate fiscal agencies, in consultation with local units of government, shall
adopt a process for monitoring the siate’s compliance with article %, section 29 of tne
constitution of 1963, including appropriations and disbursements to fund the cost of
complying with state requirements and the state’s compliance with 1ts obhigation 10 fund the
state financed proportion of the necessary cost of an existing activity or service required of
local units of povernment by existing, law.
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(2) Annually the housc and senate fiscal agencics shall preparc and publish a report containing an
update of the information specified in scction 9 for the legislature and the governor. The
legislature shall provide a copy of the report to the court of appeals.

(3 The house and senate fiscal agencies shall prepare alternative recommendations for addressing
decisions by the Court of Appeals ruling that the State has failed to fully fund the cost of
complying with state requirements and the state’s compliance with its obligation to fund the
state {inanced proportion of the necessary cost of an existing activity or service required of
local units of government by existing law.

Sec. 13,

A state law shali not be enacted, which causes a reduction in the state financed proportion of the
necessary costs of an existing actvity or service required of local units of government by existing law,
unless the existing law requiring an activity or service is repealed.

Sec. 14,

This act docs not prohibit the legislature from enacting state laws to provide for nther forms of state
ald, cost-sharing agreements, or specific methods of making disbursements to a local unit of
govemment for a ¢ost incurred pursuant to state laws enacted to which this act applics.

Sec. 15.

The department may promulgate rules pursuant to Act No. 306 of the Public Acts of 1969, a5
amended, being scctions 24.201 10 24.315 of the Michigan Compiled Laws, to regulate the
disbursement of funds appropriated to local units of government, to provide guidelines for
identification of funds over which the director has disbursement authority, and o implement and
administer this act, provided that the implementation and effectivencess of this act shall not be
dependent on the promuigation of any such rules.

Sec. 16

Act No. 10] of the Public Acts of 1979, being sections 21,231 to 21.244 of the Michigan Compiled
Laws, 1s hereby repealed.
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PROPOSED AMENDMENTS TO THE REVISED JUDICATURE ACT, RELATING
TO THE PROTOCOL AND MANAGEMENT OF COMPLAINTS FILED TO
ENFORCE THE STATE’S OBLIGATIONS UNDER ARTICLE 9, SECTION 29, OF
THE MICHIGAN CONSTITUTION OF 1963, AS AMENDED.

MCL 600,308a Action under Const, 1963, Art. 9, § 32; commencement; jurisdietion; limitations;
governmental unit as defendant; officer as party: continuation of action against governmental
unit and officer's successor; referval of action; findings of fact; costs.

See, 308a.

(1) Am-actenA SUIT under section 32 of article 9 of the state constitution of 1963-may-beSHALL
EXCLUSIVELY BE commenced in the court of appeals—erin-the-eirguitcourtinthe-county in-which

verue s proper; attheoption-of the party-commensing the-astion.

(23 The jurisdiction of the court of appeals shall be invoked by A TAXPAYER filinganaetienby-a
taxpayer SUIT as plaintiff according to the court rujes governing procedure FOR SUCH SUITS in
the court of appeals.

(3} A taxpayer shall not bring or maintain an-actien-underthis-sestiorA SUIT SEEKING
MONETARY DAMAGES FOR UNDERFUNDING BY THE STATE UNDER THE
REQUIREMENTS OF SECTION 29 OF ARTICLE-unless the action is commenced within 1 vear
after the cause of action accruedS. A SUIT SEEKING A DECLARATORY JUDGMENT FROM
THE COURT OF APPEALS IN ORDER TO ENFORCE SECTIONS 25-34 OF ARTICLE 9
MAY BE BROUGHT AT ANY TIME THAT IT 1S ALLEGED THAT ANY OF THOSE
PROVISIONS OF THE CONSTITUTION ARE BEING VIOLATED WHEN THE SUIT 1S
FILED.

(4) The unit of government shall be named as defendani. An officer of any-—governmental
satGOVERNMENT shall be sued in his or her official capacity only and shall be described as a
party by his or her official iitle and not by name. If an officer dies, resigns, or otherwise ceases 10 hoid
office during the pendency of the action, the action shall continue against the governmental unit and
the officer's suceessor in office,

"] 'I‘h court 01 appeals may refer ap-getion-to-thecirevit-courtor-to-thetax-ribunal-to-determineand

ot factifsubstantial-faet-Hnding is-necessary to-decide-thesetion THIE ISSUES
RAISED IN THE SUIT TO A SPECIAL MASTER, AS HEREINAFTER PROVIDED, TO
DETERMINE AND REPORT IN WRITING THAT PERSON'S FINDINGS OF FACT AND
CONCLUSIONS OF LAW AS ARE NECESSARY TO DECIDE THE ISSUES RAISED IN
THE TAXPAYERS' SUIT. FOLLOWING RECEIPT AND CONSIDERATION OF THE
SPECIAL MASTER'S REPORT, THE COURT OF APPEALS SHALL EXPEDITIOUSLY
RENDER ITS DECISION ON THE MERITS OF THE TAXPAYER'S ALLEGATIONS IN
THE SUIT.

(6) A phaatf TAXPAYER who prevails in an action commenced under this section shall receive
from the defendant the costs incurred by the plainsfTAXPAYER in maintaining the aetionSUIT, AS
REQUIRED BY SECTION 32 OF ARTICLE 9.
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SEC. 3088,

(1) THE COURT OF APPEALS SHALL PROCESS SUITS BROUGHT BY TAXPAYERS
UNDER SECTION 32 OF ARTICLE 9 SEEKING ENFOQRCEMENT OF SECTIONS 25.34 OF
ARTICLE & TO DECISION AS RAPIDLY AS POSSIBLE, CONSISTENT WITH
ACHIEVING JUSTICE AND ASSURING ENFORCEMENT OF MICHIGAN VOTERS’
INTENT, AS EXPRESSED IN THE PROVISIONS OF THE SECTION OF THE
CONSTITUTION THAT IS THE SUBJECT OF THE TAXPAYER'S SUIT. SUCH SUITS
SHALL BE PROVIDED PRIORITY OVER OTHER NON-EMERGENCY MATTERS
PENDING BEFORE THE COURT.,

(2) THE BURDEN OF PROOF T ESTABLISH COMPLIANCE WITH THE PROVISIONS
OF SECTION 29 OF ARTICLE 9 SHALL BE UPON THE STATE OR ITS RESPONSIBLE
DEPARTMENT OR AGENCY. COMPLIANCE SHALL NOT BE PRESUMED BUT SHALL
BE ESTABLISHED THROUGH CREDIBLE EVIDENCE INTRODUCED BY THE STATE
OR ITS RESPONSIBLE DEPARTMENT OR AGENCY.

{3) LOCAL UNITS OF GOVERNMENT SHALL BE RELIEVED OF RESPONSIBILITY TO
PROVIDE ACTIVITIES AND SERVICES REQUIRED BY STATE LAW, INCLUDING
REQUIREMENTS IMPOSED BY STATUTE OR ANY STATE DEPARTMENT OR AGENCY
RULES OR REGULATIONS, WITHOUT THE IMPOSITION OF ANY PENALTY,
SANCTION, OFFSET OR DEDUCTION IN FUNDING, IF SIX (6) MONTHS FOLLOWING
THE FILING OF SUIT THE SUBJECT OF THE SUIT IS NOT FINALLY ADJUDICATED
BY THE COURT OF APPEALS ON THE QUESTIONS OF:

{A) WHETHER, BASED ON THE CLAIMS ASSERTED IN THE COMPLAINT, THE
SUBJECT ACTIVITIES AND SERVICES ARE REQUIRED BY STATE LAW WITHIN THE
MEANING OF SECTION 2% OF ARTICLE 9, AND

(B) WHETHER, ASSUMING THE ANSWER TO THE FOREGOING QUESTION IS YES,
THE LEGISLATURE HAS APPROPRIATED AND DISBURSED SUFFICIENT FUNDING
NECESSARY TO PAY THE AFFECTED LOCAL UNITS OF GOVERNMENT FOR ANY
NECESSARY INCREASED COSTS OF THE REQUIRED ACTIVITIES AND SERVICES, AS
REQUIRED BY SECTION 2% OF ARTICLE 9.

(4) IF, FOLLOWING A FINAL ADRJUDICATION BY THE COURT OF APPEALS ON THE
QUESTIONS IN B(3){A) AND (B), ABOVE, THAT IS ADVERSE TO THE TAXPAYER’S
CLAIM, AN APPLICATION FOR LEAVE TO APPEAL T{ THE SUPREME COURT 1§
FILED BY THE TAXPAYER. THE SUPREME COURT SHALL PROVIDE A RAPID
DECISION ON SUCH APPLICATION. SUCH AFPPLICATIONS SHALL BE PROVIDED
PRIORITY OVER NON-EMERGENCY MATTERS PENDING BEFORE THE COURT.
SIMILARLY, IF THE APPLICATION IS GRANTED, THE COURT'S REVIEW OF THE
MERITS OF THE APPEAL SHALL BE PROVIDED PRIORITY OVER OTHER NON-
EMERGENCY MATTERS PENDING BEFORE THE COURT.

{5} WHILE THE APPLICATION QR APPEAL IS PENDING THE SUPREME COURT MAY
STAY THE OBLIGATION OF LOCAL UNITS TO COMPLY WITH THE REQUIRED
ACTIVITIES AND SERVICES PENDING FINAL ADJUDRICATION BY THE COURT.

{6) IF IT IS ADJUDICATED BY THE COURT OF APPEALS OR, FOLLOWING
APPEAL, BY THE SUPREME COURT THAT THE STATE HAS NOT MET ITS FUNDING
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OBLIGATION TO THE AFFECTED LOCAL UNITS OF GOVERNMENT UNDER SECTION
29 OF ARTICLE 9, THE LOCAL UNITS OF GOVERNMENT SHALL BE RELIEVED OF
RESPONSIBILITY TO PROVIDE THE SUBJECT ACTIVITIES AND SERVICES UNTIL
THE LEGISLATURE SHALL EITHER:

(A) APPROPRIATE AND DISBURSE SUFFICIENT FUNDING TO MEET ITS
RESPONSIBILITIES TO THE AFFECTED LOCAL UNITS OF GOVERNMENT UNDER
SECTION 29 OF ARTICLE 9;

(B) ELIMINATE OR RESCIND THE SUBJECT REQUIREMENTS; OR

(C) CHANGE OR MODIFY THE SUBJECT REQUIREMENTS TO REDUCE THE COSTS
ASSOCIATED WITH PROVIDING THE ACTIVITIES AND SERVICES AND
APPROPRIATE AND PROVIDE FOR THE DISBURSEMENT OF SUFFICIENT FUNDING
NECESSARY TO PAY THE AFFECTED LOCAL UNITS OF GOVERNMENT FOR THE
COSTS TO PROVIDE THE CHANGED OR MODIFIED ACTIVITIES AND SERVICES, AS
REQUIRED BY SECTION 29 OF ARTICLE 9.

(7) THE POSITION OF SPECIAL MASTER FOR PURPOSES OF ASSISTING THE COURT
OF APPEALS IN CARRYING OUT ITS ADJUDICATORY RESPONSIBILITIES UNDER
SECTIQN 32 OF ARTICLE ¢ 1S HEREBY ESTABLISHED WITHIN THE COURT OF
APPEALS,

(A) THE SPECIAL MASTER SHALL BE AVAILABLE UPON DESIGNATION BY THE
CQURT OF APPEALS TO TAKE EVIDENCE AND RECEIVE ARGUMENTS ON ISSUES
OF LAW AND THEREAFTER ISSUE A WRITTEN REPORT TQO THE COURT
RECOMMENDING THE DISPOSITION OF SAME FOR FURPOSES OF THE COURT'S
ADJUDICATION,

(B) THE RULES FOR PROCEEDINGS BEFORE THE SPECIAL MASTER SHALL BE AS
ESTABLISHED BY THE SUPREME COURT.

(C) THE PERSON SERVING IN THE POSITION OF SPECIAL MASTER SIIALL BE
APPOINTED BY THE SUPREME COURT AND SHALL CONTINUE IN OFFICE AT THE
PLEASURE OF THE SUPREME COURT,

(D) THE SUPREME COURT SHALL ESTABLISH THE QUALIFICATIONS TO SERVE AS
SPECIAL MASTER FOR THIS PURPQSE BUT SHALL BE, MINTIMALLY, AN ATTORNEY
WHO HAS EXPERIENCE IN THE QOPERATIONS OF LOCAL UNITS OF GOVERNMENT
IN THE INTERESTS OF BEING ABLE TO ASSIST THE COURT OF APPEALS IN
EXPEDITIOUSLY AND MEANINGFULLY PROCESSING TAXPAYER’S CLAIMS UNDER
SECTIONS 29,32 OF ARTICLE Y,




PROTF'OSED AMENDMENTS TO THE ADMINISTRATIVE PROCEDURES ACT,
RELATING TO THE PROMULGATION OF REGULATIONS WHICH CONSTITUTE
STATE MANDATES,

MCL 24.209 - COMPLIANCE WITH THE HEADLEE AMENDMENT
PROHIBITION ON UNFUNDED MANDATES

SEC. 9

IN ORDER TO BE IN COMPLIANCE WITH § 29 ARTICLE 9 OF THE CONSTITUTION OF
1963 AND NOTWITHSTANDING ANY PROVISIONS TO THE CONTRARY THE
FOLLOWING SHALL APPLY:

() A NEW ACTIVITY OR SERVICE OR AN INCREASE IN THE LEVEL OF ANY
ACTIVITY OR SERVICE SHALL NOT BE REQUIRED OF A LOCAL UNIT OF
GOVERNMENT RBY ANY STATE AGENCY RULE, REGULATION, OR DIRECTIVE
UNLESS AN APPROPRIATION HAS BEEN MADE BY THE LEGISLATURE AND A
DISBURSEMENT SYSTEM ESTABLISHED TO PAY THE AFFECTED LOCAL UNITS OF
GOVERNMENT FOR ANY NECESSARY INCREASED COSTS OF SUCH REQUIREMENT,

{2) NO ENFORCEMENT PROCESS OR PROCEEDING SHALL BE INITIATED AGAINST
A LOCAL UNIT OF GOVERNMENT AND NO PENALTY OR SANCTION OF ANY SORT,
CIVIL OR CRIMINAL, SHALL BE IMPOSED BY A STATE AGENCY ON A LOCAL UNIT
OF GOVERNMENT OR ITS ADMINISTRATORS OR OTHER STAFF FOR NON-
COMPLIANCE WITH TIE REQUIREMENTS OF ANY STATE AGENCY RULE,
REGULATION OR DIRECTIVE UNLESS AN APPROPRIATION HAS BEEN MADE BY
THE LEGISLATURE AND A DISBURSEMENT SYSTEM ESTABLISHED TO PAY THE
AFFECTED LOCAL UNITS OF GOVERNMENT FOR ANY NECESSARY INCREASED
COSTS OF SUCH REQUIREMENT.
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PROPOSED AMENDMENTS TO COURT RULES RELATING TO THE FILING AND
MANAGEMENT OF COMPILAINTS FILED TO ENFORCE THE STATE'S OBLIGATIONS
UNDER ARTICLE 9, SECTION 29, OF THE MICHIGAN CONSTITUTION OF 1963, AS

AMENDED,

MCR 2.112(M)

(M) lHeadlee Amendment Actions. In an action BROUGHT PURSUANT TQ CONST 1963, ART 9,
§ 32, alleging & violation of Const 1963, art 9, §§ 25-34, the PLEADINGS SHALL (,O\FOR'VI TO

THE REQLIRE\IE\TS OF MCR 2 lll&aua#baﬁs—fektheaﬂegedﬂelﬁﬁeﬂ-eha—deﬁamamme
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MCR 7.206(D) and (E)

Actons for Extraordinary Writs and Original Actions.

(1) Filing of Complaint. To commence an criginal action, the plaintiff shall file with the
cletk:

(a) for original actmns ﬂ-led—uﬁée%(;&msi—l-%éi—&ft—g—%—}&%ﬂr 5 u)pu,a of a complaint
(one signed )} -tha §3-a8d which
indicates whether there are any factual qucsuons that must be resah ed; fm" all other
extraordinary writs and original actions, 5 copies of a complaint {one signed), which
may have copies of supporting documents or affidavits attached o cach copy;

(b) 5 copies of a supporting brief (one signed) conforming to MCR 7.212(C) to the
extent possible,

{c) proof that a copy of each of the filed documents was served on every named
defendant and, in a superintending control action, on any other party invelved in the
case which gave rise to the complaint for superintending control; and

{d) the entry fee,

{2) Answer. The defendant or any other interested party must Hile with the ¢lerk within 21
days of service of the complaint and any supporting documents or atfidavits:

(a) for original actions filed-underConst1063 art- 0-§8-25-34. 5 copies of an answer to
the complaint (one signed) thatconforms-to-thespecial reguiremenisof MER- 211 20M %

and-which indicales whether there are any factual questions that must be resolved; for
all other extracrdinary writs and original actions, 5 copies of an answer to the complaint
{one signed). which may have copies of supporting documents or affidavits attached to
cach vopy:




(b) 5 copies of an opposing brief {one signed) conforming to MCR 7.212(D} to the
extent possible; and

(¢) proof that a copy of each of the f{iled documents was served on the plaintiff and any
other imerested party,

(3) Preliminary Hearing. There is no oral argument on preliminary hearing of a complaint,
The court may deny relief, grant peremptory relief, or allow the pariies 1o proceed to full
hearing on the merits in the same manner as an appeal of right either with or without referral
10 a judicial circuil or tribunal or agency for the taking of proofs and report of factual
findings. If the case is ordered to proceed to full hearing, the time for filing a brief by the
plaintiff begins to run from the date the order allowing the case 1o proceed is certified or the
date the transcript or report of factual findings on referral 15 filed, whichever is later. The
plaintiff's brief must conform to MCR 7.212(C). An opposing brief must conform to MCR
7.212(D). In a habeas corpus proceeding, the prisoner need not be brought before the Court
of Appeals,

(E} ACTIONS TO ENFORCE THE HEADLEE AMENDMENT, PURSUANT TO
CONST. 1963, ART. 9, § 32.
(1) FILING OF COMPLAINT. TO COMMENCE AN ACTION PURSUANT TO
CONST. 1963, ART. 9, § 32, THE PLAINTIFF SHALL FILE WITH THE CLERK:

(A) § COPIES OF THE COMPLAINT (1 SIGNED) WHICH INDICATES,
INTER ALIA, WHETHER THERE ARE ANY FACTUAL QUESTIONS
THAT ARE ANTICIPATED TO REQUIRE RESOLUTION BY THE
COURT;

(B) PROOF THAT A COPY OF EACH OF THE FILED DOCUMENTS WAS
SERVED ON EVERY NAMED DEFENDANT AND THE OFFICE OF THE
ATTORNEY GENERAL; AND

(C) THE ENTRY FEL.

(2y ANSWER. THE NAMED DEFENDANT(S) SHALL FILE WITH THE CLERK
WITHIN 21 DAYS OF SERVICE OF THE COMPLAINT:

(A) 5 COPIES OF AN ANSWER TO THE COMPLAINT (1 SIGNED) WHICH
INDICATES, INTER ALIA, WHETHER THERE ARE ANY FACTUAL
QUESTIONS THAT MUST BE RESOLVED BY THE COURT FROM THE
DEFENDANT'S PERSPECTIVE.

{B} PROOT THAT A COPY OF EACH OF THE FILED DOCUMENTS WAS
SERVED ON EVERY NAME PLAINTIFF,

{3) SUBSEQUENT PROCEEDINGS, FOLLOWING RECEIPT OF THE ANSWER:

(A) THE CHIEF JUDGE SHALL PROMPTLY ASSIGN A PANEL OF THE
COURT TO COMMENCE PROCEEDINGS IN THE SUIT;
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(B) THE SUIT MAY BE REFERRED BY THE PANEL OF THE COURT TO A
SPECIAL MASTER FOR PURPOSES OF PRE-TRIAL PROCEEDINGS,
CONDUCTING A TRIAL TO RECEIVE EVIDENCE AND ARGUMENTS
OF LAW, AND ISSUE A WRITTEN REPORT FOR THE COURT SETTING
FORTH FINDINGS OF FACT AND CONCLUSION OF LAW, THE
PROCEEDINGS BEFORE THE SPECIAL MASTER SHALL PROCEED AS
EXPEDITIOUSLY AS DUE CONSIDERATION OF THE FACTS AND
ISSUES OF LAW REQUIRES;

(C) IF THE PANEL OF THE COURT DETERMINES THAT THE ISSUES
FRAMED IN THE PARTIES' PLEADINGS SOLELY PRESENT
QUESTIONS OF LAW, THE COURT MAY ELECT NOT TO REFER THE
SUIT TO A SPECIAL MASTER; AND

(D) FOLLOWING RECEIPT OF THE REPORT FROM THE SPECIAL
MASTER OR UPON THE PANEL ELECTING NOT TO REFER THE SUIT
TO A SPECIAL MASTER, THE COURT SHALL NOTIFY COUNSEL FOR
THE PARTIES OF THE SCHEDULE FOR FILING BRIEFS IN RESPONSE
TO THE SPECIAL MASTER'S REPORT OR BASED ON THE ISSUES
FRAMED IN THE PLEADINGS AND SETTING THE DATE FOR ORAL
ARGUMENT, WHICH SHALL BE ON AN EXPEDITED BASIS. THE
PROCLEDINGS SHALL TAKE PRECEDENCE OVER OTHER NON-
EMERGENCY MATTERS PENDING BEFORE THE COURT.

(EF) Enforcement of Administrative Tribunal ar Agency Orders.
{1) Complaint. To obtain enforcement of a final order of an administrative tribunal or
agency, the plainiiff shall file with the clerk within the time limi( provided by law:
(a) 5 copies of a complaint (one signed) concisely stating the basis for relief and the
relief sought;

{b) 5 copies of the order sought w be enforced:

{c) 5 copies of a supporting brief (one signed) which conforms to MCR 7.212( 1o the
extent possible;

{d} a notice of preliminary hearing on the complaint on the first Tuesday at least 2] davys
aficr the complaint and supporting documents are served on the defendant, the agency

(unless the agency is the plaintift), and any other interested party;

{e) proof that & copy of each of the filed documents was served on the defendant, the
agency (unless the agency is the plaintiff), and any other interested party ;

(f) the certified tribunal or agency record or evidence the plaintiff has requested that the
certified record be sent to the Court of Appeals; and

{g) the enwy fee.
2) Answer. The defendant must file, and any other interested party may file, with the clerk

before the date of the preliminary hearing:
(a) 5 copies of an answer to the complaint (one signed);
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(b} 5 copies of an opposing brief (one signed) conforming to MCR 7.212(D} to the
extent possible; and

(c) proof that a copy of each of the filed documents was served on the plaintiff, the
agency, and any other interested party.

(3} Preliminary Hearing. There is no oral argument on preliminary hearing of a complaint.
The courl may deny relief, grant peremptory relief, or allow the parties to proceed to full
hearing on the merits in the same manner as an appeal of right. If the case is ordered 1o
proceed to full hearing, the time for filing of a brief by the plaintiff begins to run from: the
date the clerk certifies the order allowing the case to proceed. The plaintifT's brief must
conform to MCR 7.212(C). An opposing brief must conform to MCR 7.212(D). The casc is
heard on the certified record transmitted by the tribunal or agency. MCR 7.210(A)(2),
rggarding the content of the record, applics.
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Rasolution #10006 January 20, 2010

Moved by Coleman supported by Potter the resolutions (with fiscal notes attached) on the Consent
Agenda be adopted (with accompanying reports being accepted).

AYES: Buins, Capello, Coleman, Coulter, Douglas, Gershenson, Gingeli, Gosselin, Greimel,
Hatchett, Jackson, Jacobsen, Long, McGillivray, Middleton, Nash, Potter, Potts, Runestad,
Schwartz, Scoft, Taub, Woodward, Zack, Bullard. (25)
NAYS: None. (0)
A sufficient majority having voted in favor, the resolutions (with fiscal notes attached) on the Consent
Agenda were adopted {(with accompanying reports being accepted).

| HEREBY APPROVE THE FOREGOING RESOLUTION

STATE OF MICHIGAN)

/ //2, s/lo
CQUNTY OF QAKLAND)

I, Ruth Johnson, Clerk of the County of Qakiand, do hereby certify that the foregoing resolution is a true
and accurate copy of a resolution adopted by the Oakland County Board of Commissioners on
January 20, 2010, with the original record thereof now remaining in my office.

fn Testimony Whereof, | have hereunto set my hand and affixed the seal of the County of Oakland at

Pontiac, Michigan this 20th day of January, 2010,

Ruth Johnson, County Clerk




