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Date: November 17, 2010
To: Mayor and Members of Troy City Council
From: John Szerlag, City Manager

Lori Grigg Bluhm, City Attorney
Tonni L. Bartholomew, City Clerk

Subiject: Declaratory Action

On Tuesday, November 9, 2010, the City Clerk’s office received a petition filing from Mr. Edward
Kempen. This petition has not yet been formally presented to the Troy City Council, since the City
Clerk’s verification has not yet been completed. However, once such a petition is formally submitted,
City Council has thirty days to take Charter mandated action. As a result, time is of the essence
should Council desire to file a declaratory action lawsuit, seeking procedural clarity.

Under Charter Section 5.12, the City Council shall, within thirty days, proceed as indicated: “(a) Adopt
the ordinance as submitted by an initiatory petition”; ((b) pertains to repeal and is not applicable to the
petition at hand) or “(c) Determine to submit the proposal provided for in the petition to the electors.”
The initiative petition states: *Addition to the Troy City Ordinance: In order to assure access to quality
local library service, the City of Troy shall operate and maintain a public fibrary open to the public for
not less than 55 hours each week.”

The Kempen petition contains an administrative initiative ordinance proposal, as opposed to a
legislative initiative. This is significant, since compliance with this ordinance would mandate an
amendment to the City Council adopted budget. City Council may choose to amend the budget as an
administrative right and responsibility whenever Council believes an amendment is needed.
Historically, Council has amended their adopted budget annually as situations warrant. This
administrative function is available to Council, even if this petition were not filed. Should Council
desire to readdress their budgetary priorities and provide for library service, at the funding levels and
at the service levels as determined by the Troy City Council, Council, by an affirmative majority vote,
may amend the budget. Under Troy’s Charter, Section 8.2, City Council is charged with the
responsibility to adopt the budget, setting the funding priorities and also setting the millage for the
next fiscal year, which must be within the limitations of the Charter and State law.

Unlike the November 2, 2010 defeated independent library propeosal(s), which contained dedicated
maximum millage options, the Kempen_petition is vague and incomplete, and does not provide any
funding. If approved, the ordinance would be unsustainable and would circumvent the City Council
administrative budgetary process, and could also be in conflict with other provisions of City Charter
and State law. As a result, the receipt of this petition raises several complications for City Council.
Therefore, City Council may wish to obtain procedural clarity from the Court, which would be binding.
This can be expedited through the filing a declaratory action lawsuit, where a stay of proceedings
could also be requested. It is possible that if such a lawsuit was authorized, that a Court decision
could be rendered prior to the expiration of the thirty day time period, as provided in Section 5.12.

A proposed resolution, authorizing a declaratory action lawsuit, is proposed for your consideration. In
the alternative, after receipt of the petitions, City Council can adopt one of the two Charter mandates.
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