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CiTYy COUNCIL AGENDA ITEM

Date: December 2, 2010
To: Troy City Council Members
From: Lori Grigg Bluhm, City Attorney LS@’"
Allan T. Motzny, Assistant City Attorney )[\Tl/l/}

Subject: James F. Cichy and Diane Rzepecki v City of Troy

Background

Plaintiffs James F. Cichy and Diane C. Rzepecki filed the attached claim and delivery lawsuit against
the City of Troy and the Troy Police Department. It has been filed in the Oakland County Circuit
Court and assigned to Judge Edward Sosnick. The Plaintiffs are seeking return of four rifles and two
shotguns and ammunition that are presently in the possession of the Police Department.

The incident resulting in the confiscation of the weapons and ammunition occurred on the night of
January 3, 2010. Troy officers were dispatched to the home where both Plaintiffs reside at the
request of Ms. Rzepecki who claimed she was concerned for her safety based on the behavior of Mr.
Cichy. At that time, based on the circumstances, the Troy police officers took possession of the
weapons and ammunition because they were extremely concerned that James Cichy was a danger to
himself and others. This is still a valid concern based on the circumstances. The City has therefore
retained these weapons, and is not willing to return them to the Plaintiffs.

Through this claim and delivery action, the Plaintiffs will need to establish to the Court that the
weapons should be returned to them. The City’s role in this matter is limited to presenting the
information to the Court for its determination. If the Court orders the return of these weapons, then
the City will comply.

Recommendation

Absent any objection from City Council, the City Attorney’s Office will defend the City’s interest
in this case.
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Proposed Resolution:

RESOLVED, that the City Attorney’s Office is hereby DIRECTED to defend the City of
Troy and the City of Troy Police Department in the Cichy and Rzepecki v. City of Troy and City
of Troy Police Department lawsuit, and is AUTHORIZED to pay reasonable and necessary costs
and fees in the defense of the action.



Approved, SCAQ

Original - Court
1st copy - Defendant

STATE OF MICHIGAN
JUDICIAL DISTRICT
6TH JUDICIAL CIRCUIT
COUNTY PROBATE

SUMMONS AND COMPLAINT

Court address

2nd copy - Praintiff

comry10-115058-PD

LT

E EDWARD SOSNICK
CICHY WAMESF v TROY CITY . +he no.

1200 N. Telegraph Road, Pontiac, Ml 48341
Plaintiff's name(s), address{es) and telephone no(s).

JAMES F. CICHY and DIANE RZEPECK], v
6770 Crestview
Troy, Ml 48098

248-858-1000
Defendant's name(s), address(es), and telephons no(s).
CITY OF TROY, a Michigan Municipal Corporation
500 W. Big Beaver Road
Troy, Mi 48084

Plaintiffs attorney, bar no., address, and telephone no.
RICHARD M. LUSTIG P 16868  (248) 258-1600
240 Daines Street

Birmingham, Ml 48009

_ NOTICE TO THE DEFENDANT: In the name of the people of the State of Michigan you are notified:
1. You are being sued.,
2. YOU HAVE 21 DAYS after receiving this summons to file an answer with the court and serve a copy on the other party
orto take other lawful action with the court (28 days if you were served by mall or you were served outside this state). (l\}ICR 2.111[C)
3. If you do not answer or take other action within the time allowed, judgment may be entered against you for the relief demanded

in the complaint, ‘
RUTH JORMNCUN

Issued his summons expxres Court clerk

- R N
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*This summons is invalid unless served on or before its expiration date.
This document must be sealed by the seal of the court.

Instruction: The following is information that is required fo be in the caption of every complaint and is to be completed
by the plaintiff. Actual allegations and the claim for relief must be stated on additional complaint pages and attached to this form.
Family Division Cases
I:l There is no other pending or resolved action within the jurisdiction of the family division of circuit court involving the family or family
members of the parties,
D An action within the jurisdiction of the family division of the circuit court invelving the family or family members of the parties
has been previously filed in Court.
The action Dremains I:lis no longer pending. The docket number and the judge assigned to the action are:

Docket no. Judge Bar no.

General Civil Cases
There is no other pending or resolved civil action arising out of the same transaction or occurrence as alleged in the complaint.

D A civii action between these parties or other parties arising out of the transaction or occurrence alleged in the complaint has
has been previously filled in Court.
The action Dremains Dis no longer pending. The docket number and the judge assigned to the action are:

Docket no. Judge Bar no.

Plaintifi(s) residence (include city, township, or village)

Defendant(s) residence (include city, township, or village)

o0 L
Vi 7/

Date Signature of attorney/plat RICHARD M. LUSTIG
If you require special accommadations to use the court because of a disabij 1 if you require a foreign language interpreter to help
you to fully participate in court proceedings, please contact the court immediately to make arrangements,

MC 01 (3/08) SUMMONS AND COMPLAINT

Place where action arose or business conducted

MCR 2.102(B)(11), MCR 2.104, MCR 2.105, MCR 2.107, MCR 2.113(C)(2)(a}.({b}, MCR 3.206(A)



ICHARD M. LUSTIG, P.C,
TORNEYS AND COUNSELORS
240 DAINES STREET
BIRMINGHAM, MI 48009
(248) 258-1600

FAX (245} 258-6007
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TROY iy
IN THE CIRCUIT COURT FOR THE COUNTY o&‘“ﬁﬁﬁi"
JAMES F. CICHY and
DIANE C. RZEPECKI,
Plaintiffs
-VS§- No: 2010- PD
CITY OF TROY, a Michigan
Municipal Corporation, and CITY OF
TROY POLICE DEPARTMENT, jointly
and severally, 3 —~
Defendants _‘[ : ] -
/ = =
RICHARD M. LUSTIG P 16868 w &
Attorney for Claimants = e
240 Daines Street ',_‘2 9 m

i
El

Birmingham, Michigan 48009 .
(248) 258-1600
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ACTION FOR CLAIM AND DELIVERY
NOW COME the Plaintiffs, JAMES F. CICHY and DIANE C. RZEPECKI
(“Plaintiffs”), by and through their attorney, RICHARD M. LUSTIG, and moves this
Honorable Court for the entry of an order returning any and all weapons taken “for
safekeeping” from Plaintiffs’ home on or about July 13, 2010 for the following reasons:
1. Plaintiffs, JAMES F. CICHY and DIANE C. RZEPECKI, at all times

relevant herein, resided together at 6770 Crestview, City of Troy, County of Qakland and

State of Michigan.




ICHARD M. LUSTIG, FC.
TORNEYS AND COUNSELORS
240 DAINES STREET
BIRMINGHAM, Mi 48009
(248) 258-1800

FAX (248) 258-6007

2. Defendant, CITY OF TROY, is a Michigan municipal corporation.

3. Defendant, CITY OF TROY POLICE DEPARTMENT, is a local agency
that serves to protect those residing in the City of Troy.

4, On or about July 13, 2010 Plaintiff, DIANE C. RZEPECKI called Troy
911 claiming that Plaintiff JAMES F. CICHY, her live-in boyfriend, was intoxicated and
she needed assistance.

3. Under information and belief, the Troy Police Department sent a patrol car
to the home of the Plaintiffs at which time they entered the premises and restrained the
Plaintiff JAMES F. CICHY. Further, without a warraat, they seized a rifle contained
inside a gun case from the kitchen table, as well as numerous other weapons stored inside
the home.

6. Under information and belief, officers of the Troy Police Department
advised the Plaintiff, DIANE C. RZEPECKI, that they would merely “hold for
safekeeping” the weapons and would return them to Plaintiffs at a later time.

7. Under information and belief, the officers who arrived at the scene, without
a warrant, seized the following:

a. Ruger 10.22 rifle with 4x mounted scope
Gun lock (keyed)
. Tasco ProPoint ITI Red Dot Matte scope with mount and bore
sighter
Lithium 3v batteries

e Winchester pistol case - black with chrome edges and two
locks




CHARD M. LUSTIG, PC.
DRNEYS AND COUNSELORS
240 DAINES STREET
BIRMINGHAM, M| 48005
{248) 258-1600

FAX (248) 258-6007

3 boxes of Hornady ammunition
° Laminated permit to purchase
. Cleaning patches

b. Mossberg Model 500 pump 12 gauge shotgun with
green synthetic stock and forearm

24" slug barrel
Bushnell Banner mounted scope - 3-9 x 40 mm 71-3944
Black shoulder sling with mounts

carrying case

C. 12 gauge shotgun with wood stock - pump action
(possibly a Sears & Roebuck) - approximately 40-50 years
old showing a lot of wear and tear

d. Ruger 10-22 gauge rifle

. 4x power mounted scope
. Black carrying case
. 10 shells

e. .22 caliber rifle

f. 30-30 rifle
. sling
° carrying case

8. On October 6, 2010, counsel for Plaintiffs sent a letter was sent to the
attention of Officer Joe Quaiatto of the Troy Police Department requesting the return of
said weapons. Subsequent to that letter, counsel received a letter from Assistant Troy
City Attorney, Allan T. Motzny setting forth untrue facts and further stating that the City
of Troy would “only be returned upon presentation of a court order directing such return

and specifying the name of the person to whom they should be returned.”




WHEREFORE, Plaintiffs request this Honorable Court order the Defendants to
return said weapons to the Plaintiffs or, in the alternative, to a third party who will hold

said weapons for safekeeping.

Respe?fully submitted,
/ /

)

RICHARD M.
Attorney for Plaintj
240 Daines Stree
Birmingham, 48009

Telephone Number: (248) 258-1600
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ICHARD M. LUSTIG, PC.
TORNEYS AND COUNSELORS
240 DAINES STREET
BIRMINGHAM, MI 48009
(24B) 258-1600 4

FAX (248) 258-6007






