N-07

TO: Members of Troy City Council

FROM: Lori Grigg Bluhm, City Attorney %
Susan M. Lancaster, Assistant City Attorney \“\

DATE: December 8, 2010

SUBJECT: Initiation of lawsuit to recover cost of replacement tree

As a result of an automobile accident, one of the Zelkova (ash) trees in the City's
right of way was destroyed. The accident was caused by an 18 year old resident, who
immediately pled responsible to the civil infraction charge of failing to use due care and
caution.

The cost of the removal and the replacement of this tree at 3937 Raintree Street
is $784.82. The City does not have the funds to replace this tree.

The homeowner at 3937 Raintree Street demanded replacement of this tree in the
City’s right of way. The homeowner was informed that the City was not intending to
replace the tree, based on a lack of funding. She then contacted the driver that crashed
into the tree, seeking the money to replace the tree. The driver offered to pay a portion of
the total cost, but deferred at least part of the responsibility for the damaged tree on the
homeowner. The driver complained although he did go over the curb and onto the City's
right of way, it was the presence of landscaping boulders in the City’s right of way that
catapulted his car into the tree.

The driver informed the City of the presence of these boulders in the right of way.
The City, after observing the boulders, directed the homeowner to remove the potential
hazards, which were in violation of the City’s ordinance. The homeowner has removed the
landscaping boulders.

In order to recover the cost for planting a replacement tree in the right of way, the
City would need to file a new lawsuit against the driver, Brandon Zach. The property
owner cannot directly file a lawsuit against Mr. Zach, since the tree was located on the
City's property (right of way). If the City were successful in the lawsuit and recouped the
tree replacement cost, then the property owner would have the requested replacement
tree in the right of way. If City Council wishes our Office to pursue such a lawsuit, an
action item can be brought forward on a subsequent agenda.

If you have any questions, please let us know.
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